Response to Documentary Information Disclosure Policy Request
To:  Lord Alan Watson
Date: 19 April 2014

Re:  Request No. 20140320-2

Thank you for your Request for Information dated 20 March 2014 (the “Request”), which
was submitted on behalf of ICOMP through the Internet Corporation for Assigned Names
and Numbers’ (ICANN) Documentary Information Disclosure Policy (DIDP). For
reference, a copy of your Request is attached to the email forwarding this Response.

Items Requested

Your Request, consisting of two separate inquiries, seeks the disclosure of the following
documents:

Request 1

1.1 All communications between ICANN and Google relating to the Expert
Determination or the ICOMP .search Community Objection.

1.2 All documents in ICANN’s possession or control concerning
communications between ICANN and Google relating to the Expert
Determination or the ICOMP .search Community Objection.

1.3 All communications between ICANN and Google relating to ICANN’s
evaluation of Google’s .search application or any application change
requests or amendments thereto.

1.4  All documents in ICANN’s possession or control concerning
communications between ICANN and Google relating to ICANN’s
evaluation of Google’s .search application of any application change
requests or amendments thereto.

1.5  All documents in ICANN’s possession or control concerning any
communications between Google and the Expert Panel relating to
Google’s .search application or any application change requests or
amendments thereto, or to the ICOMP .search Community Objection.

Request 2

2.1 All communications between ICANN, on the one hand, and ICC, ICE or
the Expert Panel, on the other hand, relating to the Expert Determination
or the ICOMP .search Community Objection.



2.2 All documents in ICANN’s possession or control concerning
communications between ICANN, on the one hand, and ICC, ICE or the
Expert Panel, on the other hand, relating to the Expert Determination or
the ICOMP .search Community Objection.

2.3 All communications between ICANN, on the one hand, and ICC, ICE or
the Expert Panel, on the other hand, relating to ICANN’s evaluation of
Google’s .search application or any application change requests or
amendments thereto.

2.4 All documents in ICANN’s possession or control concerning
communications between ICANN, on the one hand, and ICC, ICE or the
Expert Panel, on the other hand, relating to ICANN’s evaluation of
Google’s .search application or any application change requests or
amendments thereto.

2.5  All documents identifying the dates on which ICANN became aware of
the proposed or actual contents or reasoning of, or the proposed or final
decision reached in, the Expert Determination.

Response

Your Request seeks documents relating to Charleston Road Registry’s, a wholly owned
subsidiary of Google, Inc., application for the .search string and ICOMP’s community

objection to this application (the “Community Objection”). The subparts of the Request
are categorized into the following subject matters: (1) documents relating to Charleston
Road Registry’s application for .search gTLD; and (2) ICOMP’s Community Objection.

Requests regarding ICOMP’s Community Objection to Charleston Road Registry’s
application for .search gTLD — Items 1.1, 1.2, 1.5, 2.1, 2.2, 2.3,2.4, and 2.5

Under the New gTLD Program, formal objections were permitted to be filed against
applications during the evaluation of the applications. Specifically, an objection could
have been based on four enumerated grounds: string confusion, legal rights, limited
public interest, and community. Module 3 of the New gTLD Applicant Guidebook
(“Guidebook™) and the New gTLD Resolution Procedure (‘“Procedure”) set forth the
procedures and process for filing objections. (See Guidebook, § 3,
http://newgtlds.icann.org/en/applicants/agb/objection-procedures-04jun12-en.pdf.)
Objections were, and continued to be, administered by independent Dispute Resolution
Service Providers (“DRSPs”) in accordance with the Procedure and the applicable
DRSP’s Rules. (See Procedure, Art. 1,
http://newgtlds.icann.org/en/applicants/agb/dispute-resolution-procedure-04junl2-
en.pdf.) Community objections are administered by the International Center of Expertise
of the International Chamber of Commerce (“ICC”). (See Guidebook at § 3.2.3.)

Item 1.1 asks for documents constituting communications between ICANN and Google
relating to the expert determination (the “Expert Determination”) issued on 5 February



2014 by the ICC on ICOMP’s .search Community Objection. This item overlaps with
Item 1.2, which seeks documents in [ICANN’s possession or control concerning
communications between ICANN and Google relating to the Expert Determination or the
Community Objection.

All communications during an objection proceeding regarding the objection must comply
with Article 6 of the Procedure. The DRSP, Panel, Applicant, and Objector shall provide
copies to one another of all correspondence (apart from confidential correspondence
between the Panel and the DRSP and among the Panel) regarding the proceedings. (See
Procedure, Art. 6(b).) While ICANN has the authority pursuant to Article 10(b) of the
Procedure to monitor the progress of all proceedings and to take steps, where appropriate,
to coordinate with any DRSP in relation to individual applications for which objections
are pending before more than one DRSP, ICANN is not otherwise involved in the
objection proceedings. (See id. at Art. 10(b).) ICANN generally does not communicate
directly with the parties regarding the objection during the course of the proceedings.'

As such, unless the parties to the proceedings and/or the DRSP provide ICANN with
copies of documents or correspondence submitted during the objection proceedings,
ICANN would not be in possession of such documents. In those circumstances where
ICANN is copied on documents submitted during the objection proceedings, such
documents would also equally be available to the parties to the objection proceedings.
ICANN’s search for documentary information in response to Items 1.1 and 1.2 revealed
that no responsive documents exist within ICANN.

Item 1.5 seeks “documents in ICANN’s possession or control concerning any
communications between Google and the Expert Panel relating to Google’s .search
application or any application change requests or amendments thereto, or to the ICOMP
.search Community Objection.” As noted above, ICANN generally does not
communicate directly with the parties regarding the objection during the course of the
proceedings. Thus, unless the parties to the proceedings and/or the DRSP provide
ICANN with copies of documents or correspondence submitted during the objection
proceedings, ICANN would not be in possession of such documents. ICANN’s search
for documentary information in response to this Item revealed ICANN was copied on an
email from Brian Winterfeldt on behalf of Charleston Road Registry on 28 May 2013
attaching a Response to Community Objection. The email was also sent to [COMP at
Contact Information Redacted  an( is therefore equally available to ICOMP.

Item 2.1 asks for all communications between ICANN and ICC or the Expert Panel
relating to the Expert Determination or [ICOMP’s Community Objection. This item
overlaps with Item 2.2, which seeks documents in ICANN’s possession or control
concerning communications between ICANN and ICC or the Expert Panel regarding the
Expert Determination or the Community Objection. As noted above, [ICANN generally
does not communicate directly with the Expert Panel regarding an objection during the

' In some circumstances, applicants communicate with ICANN and seek ICANN’s involvement in the
proceedings. In those circumstances, ICANN informs the applicants that ICANN does not become
involved in objection proceedings and refers the applicants to contact the DRSP directly.



course of the proceedings. Similarly, [CANN generally does not communicate with the
DRSP regarding an objection during the course of the proceedings except as necessary to
monitor the progress of all proceedings pursuant to Article 10(b) of the Procedure. On 5
February 2014, ICANN received an email from the ICC notifying ICANN that the Expert
Determination on ICOMP’s Community Objection had been published on the ICC’s
website at http://www.iccwbo.org/products-and-services/arbitration-and-
adr/expertise/icann-new-gtld-dispute-resolution/expert-determination/ and that the parties
had been notified. The Expert Determination was attached to the ICC’s email. A copy of
this email is attached to this Response.

To the extent that any other documentary information currently exists that may be
responsive to these Items, that documentation is not appropriate for disclosure pursuant to
the following DIDP Defined Conditions of Nondisclosure:

. Internal information that, if disclosed, would or would be likely to
compromise the integrity of ICANN's deliberative and decision-making
process by inhibiting the candid exchange of ideas and communications,
including internal documents, memoranda, and other similar
communications to or from ICANN Directors, [CANN Directors'
Advisors, ICANN staff, ICANN consultants, ICANN contractors, and

ICANN agents.
. Confidential business information and/or internal policies and procedures.
. Drafts of all correspondence, reports, documents, agreements, contracts,

emails, or any other forms of communication.

Item 2.3 seeks all communications between ICANN and ICC or the Expert Panel relating
to ICANN’s evaluation of Google’s .search application or any application change
requests or amendments thereto. This item overlaps with Item 2.4, which asks for all
documents in ICANN’s possession or control concerning communications between
ICANN and ICC or the Expert Panel relating to ICANN’s evaluation of Google’s .search
application or any application change requests or amendments thereto. As discussed,
except as necessary to monitor the progress of all proceedings pursuant to Article 10(b)
of the Procedure, ICANN generally does not communicate directly with the Expert Panel
or the DRSP regarding an objection during the course of the proceedings. ICANN’s
search for documentary information in response to these Items revealed that no
responsive documents exist within ICANN.

Item No. 2.5 seeks documents identifying the dates on which ICANN became aware of
the proposed or actual contents or reasoning of, or the proposed or final decision reached
in, the Expert Determination. As noted above, on 5 February 2014, ICANN received an
email from the ICC notifying ICANN that the Expert Determination on ICOMP’s
Community Objection had been published on the ICC’s website and that the parties had
been notified. A copy of this email is attached to this Response.



Requests regarding Charleston Road Registry’s application for the .search ¢TLD — Items
1.3,and 1.4

Item 1.3 seeks all communications between ICANN and Google relating to [CANN’s
evaluation of Google’s .search application or any application change requests or
amendments thereto. This item overlaps with Item 1.4, which asks for all documents in
ICANN’s possession or control concerning communications between ICANN and
Google relating to ICANN’s evaluation of Google’s .search application of any
application change requests or amendments thereto. Modules 1 and 2 of the Guidebook
describe the evaluation procedures and criteria used to determine whether applied-for
gTLDs are approved for delegation. Public portions of all applications considered
complete and ready for evaluation, including change requests, are posted on the ICANN
microsite at http://newgtlds.icann.org/en/ for public comment. (Guidebook, §1.1.2.2.)
Here, ICANN has posted all public portions of Charleston Road Registry’s application
for the .search string, including change requests, at
https://gtldresult.icann.org/application-result/applicationstatus/applicationdetails/1319
and https://gtldresult.icann.org/application-
result/applicationstatus/applicationchangehistory/1319. To the extent that any other
documentary information currently exists that may be responsive to these Items but have
not been publicly disclosed, that documentation is not appropriate for disclosure pursuant
to the following DIDP Defined Conditions of Nondisclosure:

. Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement.

. Confidential business information and/or internal policies and procedures.

. Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

. Trade secrets and commercial and financial information not publicly disclosed by
ICANN.
About DIDP

ICANN’s DIDP is limited to requests for information already in existence within I[CANN
that is not publicly available. In addition, the DIDP sets forth Defined Conditions of
Nondisclosure. To review a copy of the DIDP, which is contained within the [ICANN
Accountability & Transparency: Framework and Principles please see
http://www.icann.org/en/about/transparency/didp. ICANN makes every effort to be as
responsive as possible to the entirety of your Request.

We hope this information is helpful. If you have any further inquiries, please forward
them to didp@icann.org.







Subject: Notified Expert Determinations
Date: Wednesday, February 5, 2014 11:25:25 AM Pacific Standard Time

From: EXPERTISE Contact Information Redacted
To: Contact Information Redacted
cc: EXPERTISE Contact Information Redacted TUMPEL Hannah Contact Information Redacted , READE

Emma Contact Information Redacted

Dear ICANN team,

Please find attached the Expert Determinations which were notified by the ICC International
Centre for Expertise to the parties today.

These Expert Determinations have also been published on our website today (please allow for a
slight delay due to content synchronisation).

Should you have any questions, please do not hesitate to contact us.

Kind regards,

Spela Kosak | Deputy Manager
Contact Information Redacted
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f—t ICC International Mediation Round Table: 6 February 2014

Qm ICC International Commercial Mediation Competition: 7 — 12 February 2014
1S—t ICC Workshop on new Mediation Rules: 17 September 2014

Qm ICC International Mediation Conference: 18 September 2014
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This message is confidential. If you have received this message in error, please delete it and notify the sender.
You should not retain this message or disclose its contents to anyone.

Ce message est confidentiel. Si vous avez regcu ce message par erreur, veuillez le détruire et en informer
I'expéditeur. Vous ne devez ni conserver le message, ni en révéler le contenu.




THE INTERNATIONAL CENTRE FOR EXPERTISE OF THE

INTERNATIONAL CHAMBER OF COMMERCE

CASE No. EXP/451/ICANN/68

INITIATIVE FOR A COMPETITIVE ONLINE MARKETPLACE
(UK)
vs/
CHARLESTON ROAD REGISTRY INC.

(USA)

This document is a copy of the Expert Determination rendered in conformity with the New
gTLD Dispute Resolution Procedure as provided in Module 3 of the gTLD Applicant
Guidebook from ICANN and the ICC Rules for Expertise.







Case-Ref.-N" EXP/457/ICANN/68 - ".searct! {Appl. No. 1-1141-50966)

(A) THE PARTIES:

(A.1.1) Applicant:

(A.1.2)

(A.2.1)

(A.2.2)

Charleston Road Registry Inc.

Attn. Sarah Falvey
Contact Information Redacted

Applicant’s Representative(s)

Katten Muchin Ronsenman LLP

Attn. Mr. Brian Winterfeldt
Contact Information Redacted

Google Inc.

Attn. Ms. Sarah Falvey
Contact Information Redacted

Objector
Initiative For A Competititve Online Marketplace (“ICOMP")
Lord Alan Watson CBE, Chairman

c/o Burson-Marsteller UK
Contact Information Redacted

Objector’s Representative(s)
ICOMP Secretariat
Attn. Messrs. Clarence Mitchel, Jonathan Zokay

c/o Burson-Marsteller UK
Contact Information Redacted
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Case-Ref -N* EXP/451/ICANN/BS - “.search’ (Appl. No. 1-1141-50366)

(B)

(C)

(D)

THE EXPERT:

Mr. Erik G.W. Schéfer
c/o COHAUSZ & FLORACK

TABLE OF CONTENTS:
(A) THE PARTIES:
(B) THE EXPERT:
(C) TABLE OF CONTENTS:
(D) GLOSSARY OF ABBREVIATIONS:
(E) CHRONOLOGY OF THE EXPERT DETERMINATION PROCEDURE:
(F)  APPLICABLE RULES AND STANDARDS:
(G) SUMMARY OF THE PARTIES” POSITIONS:
(G.7) March 13, 2013 Community Objection:
(G.2) The May 28, 2013 Answer to the Community Objection
(G.3) August 12, 2013 Second Submission by Objector
(G.4) August 19, 2013 Second Submission by Applicant
(H) REASONING UNDERLYING THE EXPERT’s FINDING

{l)

Contact Information Redacted

(H.7) Generaf Consideratiorns

(H.2) General Considerations Concerning The Community Objection
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(H.3) Considerations Concerning Objector’s Standing Regarding The Community

Objection

18

(H.4) Considerations Concerning The Merits Of Objectors Community Objection 21

DECISION

GLOSSARY OF ABBREVIATIONS:

28

“Application”

guest.

An application for a new gTLD lodged in connec-
tion with the terms and conditions of the Appli-
cant Guidebook. An apgplication includes the
completed Application Form, any supporting
documents, and any other information that may
be submitted by the applicant at ICANN's re-

o

app” Application software, see:
http:/fen.wikipedia.org/wiki/Application_software

“Appendix 1"

Appendix lll to the ICC Expertise Rules, Sched-
ule of expertise costs for praceedings under the
new gTLD dispute resolution procedure.

“Art.” Article

"Centre”

ICC International Centre for Expertise

“DNS” Domain Name System

“Guidebook”

Module 3 of the gTLD Applicant Guidebook, i.e.
the gTLD Applicant Guidehook currently in ef-
fect, describing the requirements of the applica-
tion and evaluation processes (version 4 June

















































































