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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

NETSPHERE, INC.,
MANILA INDUSTRIES., INC., AND
MUNISH KRISHNAN

PLAINTIFFS,
V. CIVIL ACTION NO. 3:09-CV-0988-F

JEFFREY BARON AND
ONDOVA LIMITED COMPANY,

LN O U LR LD LN OB LN U U LD Lo

DEFENDANTS.

THE RECEIVER’S VERIFIED EMERGENCY MOTION TO ENFORCE STAY

L.
EXECUTIVE SUMMARY

The Receivership Order stays all legal proceedings with respect to the ownership of
Receivership Assets. In violation of the stay, a legal proceeding commenced last week—a
complaint under the Uniform Domain Dispute Resolution Policy (the “UDRP”), which is under
the auspices of the Internet Corporation for Assigned Names and Numbers (“ICANN”).

Specifically, the complaint challenges the ownership of the domain www.funnygames.com

(“Funnygames™), which is one of the most valuable of the Receivership Assets—appraised at
almost $400,000. The deadline for the Receiver to respond to the complaint is December 16,
2011. What are the Receiver’s options?

° Option 1: If, on the one hand, the Receiver were to defend against the complaint,
it would mean that this Court’s stay as to legal proceedings would be vitiated, and
the flood gates would open to countless other challenges. And these are not
hypothetical challenges—there are literally dozens of complainants waiting for
the stay to be lifted. The burden of defending against all of these UDRP actions
would overwhelm the Receiver’s limited budget.
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. Option 2: If, on the other hand, the Receiver were not to defend against this
complaint, it would mean that a default (albeit an illegal and improper one) will
occur, thereby putting what might appear to be an encumbrance on this significant
Receivership Asset.

To avoid being forced to make this Hobson’s Choice, and because ICANN is apparently
not recognizing this Court’s stay, the Receiver seeks relief from this Court. Prior to the “default”
date of December 16, 2011, the Receiver asks that the Court issue an order enforcing the stay
and specifically instructing ICANN to abate the proceeding on Funnygames.

As a collateral issue, the Receiver understands that the Receivership, itself, is under a
stay of sorts during the pendency of the appeal of the Receivership Order. Thus, the Court might
be hesitant to issue any orders in this matter without first obtaining direct instruction from the
Fifth Circuit. Nevertheless, Fifth Circuit authority on this issue is clear. Even during a district
court’s stay pending an appeal, the district court may issue orders regarding matters not involved
in the appeal and for the goal of maintaining the status quo. That is precisely what the Receiver
seeks, and that is why this Court may issue an order enforcing its stay without first receiving

advanced approval from the Fifth Circuit.

II.
ARGUMENTS AND AUTHORITIES

A. Background.

1. Background of UDRP procedure.

ICANN is a non-profit organization charged with insuring the security, stability, and
operation of the internet including the registration of internet domain names.  (See
http://www.icann.org.) ICANN established the UDRP. (See http://www.icann.org/en/udrp.htm.)
The UDRP allows the alleged holder of trademark rights an expedited process to resolve disputes

over supposedly offending domain names. (See the Declaration of Damon Nelson attached here
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to as Exhibit A at § 24.) The complainant initiates the arbitration through filing a complaint with
an ICANN-approved tribunal such as the World Intellectual Property Organization (“WIPO”).
(Id)

2. Background of the ownership of Funnygames.

a. Funnygames is a Receivership Asset.

The Order Appointing Receiver (the “Receiver Order”) grants the Receiver “exclusive
control” over certain “Receivership Parties” and all of the assets held by those Receivership
Parties, i.e., the “Receivership Assets.” [Docket No. 124 at pp. 1-3.] On December 17, 2010,
the Court issued a clarification order stating that “the Receiver’s definition of Receivership
Parties has always included Novo Point, LLC.” [Docket No. 176.] Accordingly, the assets held
Novo Point, LLC are Receivership Assets. One of these assets is Funnygames, a domain valued
at almost $400,000. (See Exhibit A at {6, 22.)

b. A UDRRP action is proceeding as to the ownership of Funnygames.

On November 16, 2011, a complainant filed a UDRP action with WIPO regarding
Funnygames (the “Complaint™). (/d. at 23, Ex. 1.) The Complaint alleges that Funnygames
infringes alleged trademark rights in violation of the UDRP and seeks its transfer from Novo
Point to the complainant. (Id. at | 25, Ex. 1.) As stated above, the deadline for the Receiver to
respond to the Complaint is December 16, 2011. (/d. at 26, Ex. 1.)

B. The Receiver seeks an Order from this Court enforcing the UDRP Stay.

Under the Receivership Order, all UDRP claims against domain names that are
Receivership Assets are stayed during the pendency of the Receivership (the “UDRP Stay”).
[Docket No. 124 at pp. 12-13 (“during the pendency of the receivership ordered herein, all other

persons and entities . . . are hereby stayed from taking any action to establish or enforce any
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claim, right, or interest . . . against . . . [a] Receivership Party [or] any of their . . . assets . . .
including . . . [c]lommencing, prosecuting, continuing, entering, or enforcing any suit or
proceeding . . ..”).]

As described below, the Receiver is facing a Hobson’s Choice of (1) disregarding the
UDRP Stay and defending against the Complaint—and thereby opening up the floodgates to
dozens of other UDRP proceedings, or (2) relying on the UDRP Stay and risk the issuance of a
so-called “default” that would be improper and illegal, but nonetheless, possibly viewed by some
as an encumbrance of Receiver’s rights to Funnygames. Therefore, the Receiver seeks relief
from the Court.

1. If the Receiver were to defend against the Complaint, the Receiver would open the
floodgates to countless other UDRP actions.

The Receiver has been threatened with literally dozens of UDRP actions. (Exhibit A at §
27.) The only thing plugging up the dam and preventing the flood of the UDRP actions from
proceeding is the UDRP Stay. (Id. at §28.) If the Receiver were to defend against the UDRP
action relating to Funnygames, other complainants would argue that the UDRP Stay is not
binding on them either. This would lead to the Receiver having to defend against countless
claims and deplete his already-dwindling resources. [See Docket No. 707 (The Receiver’s
Notice of the Receivership’s Projected Financial Picture as of November 30, 2011, showing, in
worst case scenario, the Receivership could be in the red by approximately $900,000 by
November 30, 2011).]
2. If the Receiver were not to defend the challenge, a so-called “default” might issue
that might be viewed by some as an encumbrance of Receiver’s rights to
Funnygames.

The Complaint is proceeding in front of WIPO. (Exhibit A at § 23, Ex. 1.) When prior

UDRP complaints were brought during the Receivership, the Receiver consistently alerted WIPO
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to the UDRP Stay. (Exhibit A at §29.) In all instances, however, WIPO disregarded the
Receivership Stay and issued so-called “defaults.” (Id.) And while these “defaults” are all
improper and illegal and should be held as void (which the Receiver will request through a
separate non-emergent motion), they nonetheless might be viewed by some as an encumbrance
of the Receiver’s rights to those “defaulted” names.

In those prior instances, the domains being “defaulted,” were valued at a fraction of
Funnygames. (/d.) So, the Receiver—wishing not to permit even the appearance of an
encumbrance upon one of the Receivership’s most valuable assets—is concerned with having a
“default” issue. But, as described above, defending against the claim will open up the floodgates
of dozens of other UDRP claims. The Receiver is stuck in the middle—and therefore needs the
Court to intervene and enforce the UDRP Stay.

C. Notwithstanding the stay of the Receivership, itself, this Court maintains
jurisdiction to enforce the UDRP stay and maintain the status quo.

A question this Court might be considering is whether it can enforce the UDRP Stay,
even though the Receivership, itself, is under a stay of sorts pending appeal. The answer is
“yes.” Here is why.

The Fifth Circuit has ruled that an appeal’s effect of divesting jurisdiction from a district
court is not absolute. Farmhand, Inc. v. Anel Eng’g Indus., Inc., 693 F.2d 1140, 1145 (5th Cir.
1982). “The district court maintains jurisdiction as to matters not involved in the appeal” and
maintains a “continuing duty to maintain a status quo.” Id. at 1145-46.

Here, the ownership of Funnygames is not at issue in any of Mr. Baron’s appeals to the
Fifth Circuit. [See Fifth Circuit Case Nos. 10-11202, 11-10113, 11-10289, 11-10290, 11-10390,
and 11-10501.] Further, safeguarding the ownership over Funnygames as a Receivership Asset

and enforcing the UDRP Stay preserves—rather than modifies—the status quo.
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D. Request for Relief.
Based on the foregoing, the Receiver requests that the Court order that:

(1 The Receiver not respond to the Complaint or make any filings with WIPO
relating to the Complaint; and

2) ICANN stay and abate the Complaint immediately.

The deadline when the “default” will presumably issue is December 16, 2011. Thus, the

Receiver seeks emergency relief.

Respectfully submitted,

/s/ Barry M. Golden

Barry M. Golden

Texas State Bar No. 24002149
Peter L. Loh

Texas Bar Card No. 24036982
GARDERE WYNNE SEWELL LLP
1601 Elm Street, Suite 3000
Dallas, Texas 75201

(214) 999-4667 (facsimile)
(214) 999-3000 (telephone)
bgolden@gardere.com
ploh@gardere.com

ATTORNEYS FOR THE RECEIVER,
PETER S. VOGEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served via the
Court’s ECF system on all counsel of record on November 21, 2011.

/s/ Peter L. Loh
Peter L. Loh
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CERTIFICATE OF CONFERENCE

The undersigned certifies that counsel for the Receiver attempted to confer via e-mail on
November 21, 2011, with regard to the foregoing motion with counsel for Jeffrey Baron
regarding the relief requested herein. Counsel for Mr. Baron did not state a position with regard
to the relief requested. Therefore, the Receiver presents the motion for the Court’s
consideration.

/s/ Peter L. Loh
Peter L. Loh
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EXHIBIT A
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DECLARATION OF DAMON NELSON
I, Damon Nelson, state and declare as follows:

1. I have over 20 years of experience in computer programming, web design, and
Internet business.

2. I served 18 months as the registrar for the domaifr names at issue as part of the
bankruptcy proceedings for Ondova Limited Company (“COndova”). My duties at Ondova
included responding to hundreds of Uniform Domain Name Dispute Resolution Policy
(“LUDRP™) actions, cease and desist demands, and complaints of trademark infringement.

3. I also manage ‘my own domain name portfolio of over 400 domains containing
websites for e-commerce, video, blogs, and “domain parking” and consults with clients
concerning their online marketing campaigns.

4. I hold Bachelor of Science and Masters in Business Administration degrees from
Texas A&M University with specific course emphasis in engineering, computer programming,
marketing, and investing.

5. I am the Permanent Manager of Novo Point, LLC and Quantec, LLC, having been
so appointed by the United States District Court for the Northern District of Texas (the “Court™)
in the matter styled Netsphere, Inc., et al. v. Jeffrey Baron, et al., Civil Action No. 3:09-CV-
0988-F (the “Lawsuit™).

6. Novoe Point, LLC is the truc registrant, ie. owner, of the domain
<funnygames.com> (the “Domain”).

7. I employed a technique I call “Income Valuation” to appraise the value of the

Domain.
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8. The Income Valuation method uses a multiple of net annual earnings to determine
a domain name’s “Retail Sales Price.” In other words, I arrived at a valuation of the Domain by
muliiplying one year of earnings by a multiple number.

9. “Parked” domain names (ie., names which generate revenue through
monetization like the Domain) are usually valued for retail sale at a multiple range of 4 to 10
times net annual earnings. However, Novo Point, LLC has many names (including the Domain)
with valuable words/phrases in the name, multiple uses as a website, consistent evidence of visits
to the sites, and earned revenue going back several years. Thus, I treated the Domain as being
even more valuable than the typical “Parked” domain name and assigned a multiple of 20 or two
times the highest multiple.

10. [ also used another method to value the Domain called the “Market Valuation™
approach, Market Valuation employs computer generated and/or individually performed
appraisals to determine marketable value.

11.  The first step I used in valuing the Domain through Market Valuation was to
obtain an appraisal through a website named Estibot.com. Estibot.com is a widely used and
accepted domain name appraisal website.

12.  Estibot.com provides free, fast appraisals for internet domain names. Estibot uses
a vast amount of data including, but not limited, to previous sales data, keyword data, cost-per-
click data, type-in dats, and a statistically generated algorithm to arrive at the most accurate
domain value derived solely from computer-driven automated analysis. Estibot.com’s appraisals
lypically are within 20% (either above or below) of the eventual sale price based upon my
experience participating in and/or observing numerous domain name sales involving an

Estibot.com appraisal.
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13.  Talso performed a second appraisal of the Domain through DomainAppraisal.org,
DomainAppraisal.org is another widely used and accepted domain name appraisal website
service which provides professional appraisals from a minimum of 2 industry experts.
DomainAppraisal.org’s indusiry experts use information from auctions and private sales of
similar domain names as factors as well as 25 key models to determine a domain’s value.

14, The Domain also received a third appraisal from Sedo.com. Like
DomainAppraisal.org, Sedo.com—in addition to using computer-generated calculations and
information from sales and auctions—also employ individuals who will evaluate the domain
name. Appraisals from Sedo.com and DomainAppraisal.org can cost approximately $50.00 to
$995.00 per domain depending on the detail level of valuation.

15. I compared the Market Valuation appraisals {which included valuations from
Estibot.com, DomainAppraisal.org, and Sedo.com) to the Income Valuation for the Domains to
arrive at a starting value to price the Domain. I then started negotiations for the sale of the
Domain Name at the higher of the Income Valuation or the average of the 2 highest Market
Valuations plus 20%.

16.  Paragraphs 6 through 15 above are referred to below as the “Protocol.”

17.  The Proiocol represents the best case scenario for the value of the Domain. 1
created the Protocol to assume a domain name sales process involving a marketing campaign
which may take 3-6 months. Marketing efforts may include the following:

. advertisements on industry websites and in print publications;

. press releases to domain investor publications, wire services, and national
news publications;

® engaging brokers;

. participating in a live auction for the Domain; and

DECLARATION OF DAMON NELSON PAGE 3
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. establishing and maintaining a sales website.
18.  Brokers-and auction services also typically charge a 20% commission on any sale.
19. 1 appraised the Domain using the Protocal.
20.  The chart below represents calculations | performed of the Income Valuation for

the Domain:

Net Annual Earnings for:Jan

1,2010 to Dec 31,2010 | 20X Annual Earnings

Domain Name

funnygames.com $19,928.30 $398,566

21.  The chart below demonstrates the calculations 1 performed of the Market

Valuations for the Domain:

Average of

2 highest

Domain Name Estibot.com | DomainAppraisal,org Sedo.com appraisals

plus 20%

funnygames.com $72,000 $292,500 $15,000 $218,700

22. The chart below reflects my Final Valuation per the Protocol.
Final Valuation (Higher of Income Valuation or average
Domain Name of 2 highest Market Valuations plus 20%)
funnygames.com $398,566

23, On or about November 16, 2011, |1 became aware that Tibaco Beheer B.V.
(“Tibaco™) submitted a Complaint to the World Intellectual Property Organization (“WIPQ”) for
decision in accordance with the Uniform Domain Name Dispute Resolution Policy (“UDRP"),

bearing the caption 7ibaco Beheer B.V. De Zaale 11 5612 AJ Eindhoven The Netherlands v.
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Identity Protected by Whois Privacy Services Pty Ltd, Customer ID: 41323079999371, and
regarding the ownership and other rights relating to the Domain (the “Complaint™). A true and
correct copy of the Complaint is attached hereto as Exhibit 1.

24,  The UDRP allows the alleged holder of rademark rights an expedited process to
resolve disputes over supposedly offending domain names. The complainant initiates the
arbitration through filing a complaint with an ICANN-approved tribunal such as WIPO, as
Tibaco as done with regard to the Domain.

25.  The Complaint alleges that the Domain infringes certain alleged trademark rights
in violation of the UDRP and seeks transfer of the Domain’s registration from Novo Point, LLC
o Tibaco. The Complaint recognizes the entry of the Receivership Order, the appointment Of
Peter S. Vogel as Receiver, and Novo Point, LLC as the current registrant of the Domain.

26.  On information and belief, if no response is filed within twenty days of the
Complaint’s submission, 7.¢., by December 16, 2011 (the “Default Date™), the Domain is subject
to default and automatic transfer to the complainant Tibaco.

27.  The Complaint is just onc of dozens of UDRP actions currently being threatened
against domain names under the contral of Novo Point, LLC and Quantec, LLC.

28.  Due to the stay of all claims against “Receivership Assets,” such as domain names
under the control of Novo Point, LLC and Quantec, LLC, put in place by the Court’s Order
Appointing Receiver in the Lawsuit, the Receiver has been able to prevent many of these UDRP
actions from proceeding (the “UDRP Stay”).

29.  Despite the UDRP Stay put in place by the Court’s Order Appointing Receiver in
the Lawsuit, some third parties have gone ahead and submitted UDRP actions against domain

names under the contral of Novo Point, LLC and Quantec, LLC to WIPO. When this has .
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oceurred, the Receiver has consisteuﬂy alerted WIPQ of the UDRP Stay. In all instances,
however, WIPO .disregarded the UDRP Stay and issued so-called “defaults ” against domain
names under the control of Navo:Point, LLC and Quantec, LLC. Fortunately, the domiain names
subject to such “defaults” are valued at a fraction of the Final Valuation 1 have reached for the
Domain.

I declare under penalty of perjury underthe laws of the United States of America that the

foregoing is true and correct,

Executed on November 2_ / 2011. //

A=
on Nelson

DECLARATION OF DAMON NELSON PAGE 6
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Exhibit 1
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Before the:

WORLD INTELLECTUAL PROPERTY ORGANIZATION
ARBITRATION AND MEDIATION CENTER

TIBACO BRHEER B.V.
De Zaale Il

5612 AJ Eindhoven

the Netherlands

(Complainant)

B : Disputed Domain Nauie:

[dentity pratected by Whois Privacy www.funnygames.com
Services PTY LTD,, customer ID:

41323079999371, ¢
i

(Respondent)

, COMILAINT
(Rules, Paragraph 3(b); Supplemental Rules, Paragraphs 4(a), 12(a), Annex E)

[. Introduction

1. This Complaint ds hereby-submitted for decision inaccordanee with the Unifrm
Domain Name Dispute Resolution Policy (the Policy), approved by the Internet:
Corporation for Assigned Names and Numbets (HCANN) on October 24, 1999, the
Rules for Uniform Domain Name Dispute Resolution Policy (the Rules), approved by
JCANN on Qctober 30, 2009, and the WIPO Supplemental Rules for Uniform

II, The Parties

A. The Complainant
(Rules, Paragraphs 3(b)(i1) and (iii))

2. The Complainant in this administrative proceedingis Tibaco Béheer B.V., a private
limited liability company incorparated under Duteh law.
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3. The Complainant’s contact details are:
Address: P.(: Box 80; 5600-AB Eindhoven, the Netherlands
Telephone: +31 (11)40:239.06 80
Fax: +31 (0)40239 0681
F-mail: reun@iibaco.nl

4. The Complainant’s authotized reptesentative in.this administrative proceeding is:
Natte! Anastasia I Chistyakova
Firm; CMS Derks Star Busmarnii NV,

Address: P.O: Box. 85250, 3508 AG Utrechy; the Netherlands
Telephons: +31 (3421 21 528

Fax: +31 (0)30 21 21 157
E-mail: anasiasiachistyakova@ems-dsb,com

5. The Complainant’s pteferred method of communications directed to the Complainant
in this administrative proceeding:is:

Method: e=mail

Address: anastasia, chistyakova@ems-dsh.com
Contact: Anastasta I Chlstyakova

Matedial including hardeopy (where applicable)

Method: fax

Address: P.0. Box 85250, 3508 AG Ultrecht, the Netherlands
Fax: +31 (13021 21 157

Contact: Anastasta 1. Chistyakova

B. The Respondent
(Rules, Paragraph 3(b)(v))

6. Accatding to DomainTeols (itp Jiwhois.domaintools.oam), the identity:of the

Respondent:in this administrative proceeding is protected by Whois Privacy:Seryice
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10.

PTY LTD. A copy of the printout of the database search conducted on the M of

November 2011 is provided as Annex 1.

The information disclosed in the Whols database search regarding how:to contact the

Respondent is as follows:

Name: Whais Privacy Seriice PTY LTD.

Address: P.Q. Box 923, Fortitude Valley QLD 4006, Australia
Telephone: +6! 73 007 0090

Fax: +61 73:007 0091

E-rnail: 43250709993 TGS RO AU SEENICOS GO

Furthermore, in the correspandence with:Whals Privacy Service PTY ETD. the
Tollowing customer I} of the Respondent should be included: 41323079999371,

Complainant has previously attempted to contaef the registrar Fabulous:com to obtain
contact details of the Respondent. In resporise to its request the Complainant was
contacted by a certain Joshua Cox, informing the Complainant that the domain narme:
wag subject to an Order Appointing Receiver entered by United States District Court
Judge Royal Furgéson in the lawsuit styled Netsphere v. Ondova, ease no. 3:09-ey-
0988, pending at the US District Conrt for the Northern Distriet of Texas. Upon this
notice, Complainant.contacted the recsiver Poter 8; Vogel to enquire about the domain
name. Mr, Wogel alleged that Navo Point LLC isthe trus:tégistrant of the domain
name funnygares.coni. Howevet; this information hias not been confirmed: by: the

registear Fabulous.com.

1. The Domain Name and Registrar
(Rules, Paragraphs 3(b)(vi), (viD)

This dispute concemns the domain name idesitified Helow:

The regisirar with which the domuaiti name i3 tegistered is;
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Narme: Fahulous.com PTY LTD,

Address; P.¢). Box 757, Fortitude Valley QLD 4006, dustralia
Telephone:  +61 7 3007 0070

Fax: +61 7 3007 6075

E-mail: support@fabulous.com

1V. Language of Proceedings
(Rules, Paragraph 11)

11,  To the best of the Complainant’s knowledge, the language of the Registration
Agreement is English. A eopy of the Registration Agreement is provided as Annex 2
to this Complaint. The Complaint has been submitted in English,

V. Jurisdictional Basis for the Administrative Procceding
(Rules, Paragraphs 3(a), 3(b)(xv))

12.  This dispute is properly within the scope of the Policy and the Administrative Panel
has jurisdiction to decide the dispute. The Registration Agreement, pursuant to which
the domain name that ig the subject ofthiy Complaint is registered, incorporates the
Policy in paragraph 4.1, A true and correct copy of the domain name dispute policy
that applies to the domain name:in question isincerporated in the Registration

Agreement (which is provided as Anniex 2 to this Complaint) and can be found at

huipesw ibulous, com/inforinitis %
odsfeventladeumeadeleaiaytimel=1320241 1948 fornreodeleentificnel=Gradles e
736G 7alic5e3 1 i ] F00e4R 3¢ formdatalyi 11516,

Y1 Factual and Legal Grounds
(Policy, Paragraphs 4(a), (b), (c); Rules; Paragrapl 3)

13.  This Complaint is based on the following grounds:

A, The domain name(s) is(are) identical or confusingly similar to a (rademark op

service mark in which the Complainant has rights;
(Policy, Paragraph 4(a)(i); Rules, Paragraphs 3(b)(viii), (b)(ix)(1))

Complainant is the owner of the following valid and subsisting trademarks

(hereinafter referred 1o as: “the Trademarks™):
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. Figurative Benelux tradematk consisting of the single word “funnygames”,
reglstered with the Benelux trademmarks register on 8™ of December 2005 under
registration number 0782386 for goods in classes 9 (clectronic petiodicals and
publications) and 16 (periodicals and other:printed matters) and for services in
class 41 (leisure; exploifation of an online gaming website; organisation of
educational and sports events);

. figurative international trademark consisting of the in gle word ‘funnygames’,
registered with the WIPO on the 17" of July 2007 under registration number
931660 for goods in classes 9 (electroniv periodicals and publications) and 16
(periodicals and ofher printed matters) and for services in class 41
(entertainment; organizing of games, also by electronic means via
Intemet/website; organizing of educational and sports events). This international
reglsiration s based on:BX 0782386 mentioned above,

A copy of the registration certificate of BX 0782386 is provided ag Annex 3and a

copy:of the registration certificate of INT 931660:is provided as Annex 4.

Complainant has-been:actively using the inark FUNNYGAMES in the counrse of its
business activities prior to the abovementioned riationat and international trademark
registrations. Complainant pracures, licenses and markets (online) gaming content
under the mark FUNNYGAMES, Complainant commenced its business activities
with:registration of the domain name funnygames.nl on the 19™ of December 2001
and has been using it intensively:since 2002; A copy of the registration certificate
with Stichting Internet Domeinregistratic Nederland (SIDN) is provided as Annex 5.
Since then Complainunt hag registered in the region of 30 ¢cTLD domaln names:
ihcorporating the mark FUNNYGAMES. The underlying websites offer:in the region
of 8.600 online games and have an average of 2,5 million unique {international)

visitors a month,

The domain name is. confusingly similar:lo the:above mentioned Trademarks i which
Complainiant hasrights. The Trademarks consist of the word ‘funnygames’, which is
the most distinetive slement of the Trademarks, In.that respect it should be
emphasized that Complainani's Trademarks are predominantly presentin the online
world. The Trademarks of Complaihant are otlen used and perceived as ten
subsequent characters (F, U, N, N, Y, G, A, M, E and 8) as typed or displayed on a
compuler. When used in this manner, there is no difference between the Trademarks

and the domsin name fnr question. Hence the domain:tame i destined to be used in
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auch a manner that is identical to the Trademarks of Complginant. In view of this, the
figurative element of the Trademarks is irrelevant, Furthermore, from an aural point
of view, the Trademarks and the domain name in question are identical in
pronungiation. Just this phonetical similarity can be enough to créate & likelihood of

confusion,
Whether or not the Trademarks are distinctive is itrelevant in this proceedings.

Prior deci eion's of‘UD’R-P pancls have rcpeate‘dly held that thc :inclusion ofﬂlc top
confusing sumlanty» (seec Magmcm Pzerzn-g, Inc, v. The Mur;{']ackers- and (xarwoodi;S’.
Wilson, Sr:, WIPO Case No. D2000-1525 holding that confusing similarity onder the
Policy is decided upon inclusion of 4 trademark in the domain name; and Rollerblude,
Inc. y, Chrls MeCrady, WIPO Case Na. D2000-0429).

B. The Respondent has wo vights ur legitiniate intevests in respeet of tie domain
name;
(Pohoy, Paragraph 4(2)(ii); Rules, Paragraph 3(b)(ix)(2))

Respondent has no rights to use the mark FUNNYGAMES. Respondent is not known
by this mark, holds no registered ‘tradematks for FUNNYGAMES and has not been

licensed by Complainant to use this mark,

Furthermmore, thefe is no legitiinate reason why Respondent shounld choose to use the
Complainant’s Trademarks, The:domain name resolves to & websits containing one
vieb page offering a number of search options, each option including a listing of links
te third party commereial websites, which compete with the services offered by the
Complainant, Screenshots of:the contested website are provided as Annex 6. The
website associuted with this dethain nathe appears ta exist for the sole purpose of
misleadingly diverting legitimate: consumers of Complainant to Respondent’s website,
consequently diverting said consumers to third-party commercial websites via the
finks provided in:the Respondent’s website. Respondent {s not:making alegitimate
non-commercial or fair use of the domain name, but clearly uses the domain name for

commercial gain,

C. The domain name was yegistered and is being used in bad faith,
(l’ohcy, paragraphs 4(a)(iii), 4(b); Rules, paragraph AbY(ix)(3))
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The domain name has been cieated on the 24 of December 2002, aliost a year after
the (at that omerit ulready popular) dornain name funnygames.nl has been registered.
It is highly unlikely that Respondent was not awate of this registration, asRespondent
is a company specialized in domain name registrationsand holds:a considerable
portfolio of dorhain names, It may:be assumed thiat Resporident conduoted an:
availability or an Internet search priot to registration on the “.comn’ extension, and

would have at least encountered the domain name funnygames.nl.

Respondent has solely used the domain name for the bad faith purpose of driving

commercial business to its website which presents users with a number of yponsored

websites. Tt is therefore highly likely that Respondent derives a financial gain:from
posting the sponsored listings, eithes from the fumber of Internet users that visit
Respondent’s website or hy the number of’ Internet nigers that are:redirected from
Respondent’s website to one of the third-party commercial websites, As:such,

Respondent takes unfair advantage of'the distinetive character-and repute of the

T'rademarks ‘and Complainant’s‘papular websites.

Moreover, as indicatéd: above, the domain name in question is.confusingly similar to
the Trademarks, creating:confusion by using & domain name:that is phovetically
equivalent to the Trademarks, The use of the domain name Creates-a likelihood of
confusion with the Complainant’s Tradematks as to the soutce, ssponsorship,
affiliation and endorsemerit of the Respondent’s website (seeing as the website does
not glve away any information asto the origins of the website owner) and/or of the
services offered on the Respondent’s website, thus disrupting Complalnant’s business.

Lust by not least; if Respondent tums out to be Texas International Property
Associates, it should be noted that UDRP panels have encountered bad faith practices
of this domain namie holder in several cases before (sse section X. below).

V1L Remedies Requested:
(Ruiles, Paragraph 3(b)(x))

14.  In accardance with Paragraph 4(1) of the Policy, for:the reasons described in
Section VI, above, the Complainant requests the Administrative Panel appointed in
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15,

16.

18,

this administrative procceding that the. disputed domain name be transferred to the

Complainant,

VIIE Administrative Pancl
(Rules, Paragraph 3{b)(iv); Supplemental Rules, Paragraph 8(a))

The Compleinant elects to have the dispute decideéd by asingle-membet
Administrative Panel.

IX. Mutual Jurisdiction
(Rules, Paragraph 3(b)(xiii))

Tn accordance with Paragraph 3(b)(xiii) of the Rules, the Compldinant will submit,
with respect to:any challenges that may be: made by the Respondent to a deoision by
the Administrative Panel to transfer or cancel the domain.name that is the subject of
thiis Complaint, to the jurlsdiction of the courts at the ldeation of the principal office of

the concermed registrar:

X. Other Legal Proceedings
(Rules, Paragraph 3(b)(x1))

No legal proceedings have been cominenced ot terminated in gornection with or
relatifig to the domain name that is subjeet of this complaint, However, it has come to
Complainant's aitentio that the domain name allegedly ia subject to an Order
Appointing Receiver entered by United States Distriot Court Judge Royal Furgeson in
the lawsuit styled Netsphere v. Ondova; case no. 3:09-cv-0988, pending ot the US.
District Court for the Northern District of Texas, Under these citcamstances
Complainant maintains that this lawsuit is irrelevant to this administeative proceeding.
The Ordet does not specify the grounds for asserting jurisdiction over any parties with
tespect to the transfer of the (unidentified) domain names, ner does jt:specify which

domaii names fall under the receivership.

Futthermore, as arpued above, the domain néme is question has been registered and is
being used in bad faith, and it is unlikely that this issue will be addressed in the
ongoing lawsuit. Last but not least, it is noteworthy that the same lawsuit has come up
in several UDRP pangl decisions (sec Judah Smith v, Whois. Privacy Services Pty. Led,
/ URDMC LLC, WIPQ Case No, D2011-0397; Amica Mutuul Insuranze Company v.
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Texas International Property Assaciates, URDMC LLC; WIPO Case No. D2010-2144
and Eli Lilly & Co v. Texas International Property Associgtes, WIPO Case No,
D2010-1985), in which the:panels exercised: their diseretion to oontinue 10 a decision

on the mierils, even if the domain hames were implicated i pendiiig litigation.

XL Communicgafions
(Rules, Paragraphs 2(b), 3(b)(xii); Supplemental Rules; Paragraphs 3; 4, 12)

19. A copy of this Complaint, together with the cover sheet as'presoribed by the
Supplemental Rules, has beeri sent or transniitted Yo the Whols Privacy Service PTY
LTD. on thé 16" of November 2011 by e-mail (4132304099937}
06896 haisprivacyservices.com.au), seeing as the identity: of the dotnain name

holder could noet be verified by the Compluinant,

20. A copy of'this Complaint has been sent or transmitted to Fabulous.com on the 16" of

November 2011 by e-mail {5y

21, This Complaintis submitted to the Center in electronic form, including annexes, inthe

appropriate format.

XII. Payment
(Rules, Paragraph 19; Supplemental Rules Pavagraph 10, AnnexD)

22, Asrequired by the Rules and Supplemental Rules, payment in the amount of USD
1,500 has been made by credit curd,

XII. Certification »
(Rules, Paragraph 3(b)(xiv); Supplemental Rules, Paragraph 14)

23, The Complainant agrees that its claims and remedies:concerninig the registration of
the domain name, the dispute; ot the dispute’s resolution shall be solely against the
domain name holder and waives all such claims and remedies against (a) the WIPO
Arbitration and Mediation Center and Panelists; except in the case of deliberate
wrongdoing, (b) the conoerned registrar, (¢) the registry: administiator, (4) the Internet
Corporation for Assigned Names and Numbers, as-well as their directors, officers,

employees, and agefits,

10
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of the Comiplathant*snowledgy comples.abd dcourate; that this: Cotipilaint isnat
being presented for any impreper purpose, uch-as 1b-harais; end that the: assertions in
thig Corplaint dre watratited uhider'the Rules and undsr dpplicablelaw; agitnow exlsts

Rospestiully submsttod,
R

bk

Anastasia I, Chistyakova

Date;: 16'November 201 1

11
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Rales, Perbpranh RN Supplemental Rules, Pavagraphs dta)s 16, Asihd 1)

1. wopyol tpivest ol ditbesessuh for Tunnyimionson’ condticlel o the
2 piBloveniber 2y

9 Registration Agreement of Pabulous.com PTY LI

& eopy Q;;;g;;,;ggl;wlgjjgn‘wggﬁggle of Benelux frademark registeation f)-’lﬁ?ﬂ 84; |

% copy of the registration cerlifivate of international tradenark registation 931660y

S copy-af the registration cortiticate with SHON of the domdin nime
Yanoyganesinl’;

8, soroondlivtsof e website by guios coms
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Domain Name Registration Agreement
Domain Name Reglstration Agreement

1, Introduction

1.1. This domain name registration agresment ("Registration Agreement") governs the terms and
conditions upon which Fabulous.con Pty Ld ACN 094 218 443 ("Fabulous.com”) agrees to
provide you ("Registered Name Holder") with (he domain nwne registration servicw and associated
services as described on the websile located al www, Fabulous.com ("Website™) and as otherwise

desctibed in this Registration Agreement ("Services”).

1.2. Whois Privacy Services Pty Ltd ACN 133 058 741 provides a domain name privacy registration
service ("Whois Privacy Service") for domuin naines registered with Fabulous.com. If you elect to
subscribe to the Whais Privacy Service, you acknowledge that you have you have read, understood

A

and agree to be bound by the terms and conditions of the \Wimis P A1

1.3. By using the Services, you acknowledge thatyou have read, undesstood, und ngtee to be bound
by the terms and conditions of this. Registration Agreement, as wellag our Privasy Policy and Anti-
Spam Rolicy.

1.4, You acknowlodge and agroe that if you are in breach of this Registration Agreement,
Fabulous.com may suspend, cancel or modify your use of the Services by praviding you with notice
to your primary email address listed on your Fabulous.cont account,

1.5, Pabulous.com rescrves the riglit to amend the terms and conditlons set out in this Registration
Agreement or the aperation ol the Services by notice to your Fabulous.com aceount, Where we vary
the charges applying to the Services, wo will give you 14 days’ prior notice of the change. If you do
ot agree to the amendment of the terms or conditions of the Registration Agreement or the
operation of the Services or the variation iny the charges, you may terminate the Registration
Agreement by emailing suppon@libologsgom and we will assist you to transfer your domain nume
to the ICANN nceredited domain name registrar of your choiee.

1.6 For the purposes of this Registration Agreement, “Augiralian Consumer Law” means tho
Competition-and Consumer dct 2040 (Cthy.

2. Domain Name Registration, Administration, and Renewal Services

2.1. Fabulous.com is an accredited Registrar of the Internet Corporalion For Assigned Nanes and
Numbers ("ICANN") for the .com, .net, .org and .info top level domalns ("gTLDs”).

2.2. All gTLDs that Fabulous.com registers or renews for you ("Registered Names") shall not be.
effective unless and until the administrator for the: particular gTLD ("Registry™) updates the central
domain name registry. database in accordance with the information you have provided to
Fabulous.cam, pursuant to the terms of the relevant Registry-Registrar Agreement cntered into
batween that Registey and Fabulous.com.

3. Registration, Rencwal, Recovery and Transfer of Domain Names

3.1, Fabulous,com registers domain names on o first come, first served-basis and does not guarantee
that uny dotain nare applied for by you will'be able to be registered.

3.2. You agrec that you will not take any action in relation to o particular domain name until the
successful registration of that domain name (“Registered Name") has been confirmed by

http://www.-fabulous.uom-/’mformaLionccnter/-index.h‘tm?-formcodc[ob‘j ective]=&formc... 02-11-2011
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Tabulous.com.

3.3. You shall not have any proprictary rights in‘a Registered Name. Registration and/or tenewal of a
Registered Name only gives you a personal licence (“Pomain Name Licence”) {o use:the Registered
Name for the period during which the registration of the domain name temains current
("Registration Period”),

3.4. The continued registration and use of a Registered Name is subjeet to the payment of the
applicable rengwal fees prior to the expiry of the Registration Period and subjeet fo your continued
compliance with the terms of this Registration Agreement snd uny rules or policies published on the
Website. In the event that the applicable renewal fees for a Registered Name have not been received
by Fabulous.com (as cleared funds) on or before the expiry date, Fabulous,com reserves the tight to
immediately cancel the registration of the Registered Name and vemave it from: the Registry's yaot
zone file, at which time, the Registered Name will cease to resolye o the:nominated hamesgrvers.

3.5, If you sgree to have the Registration Perfod for the Registered Name automatically renswed by
selocting the “Auto-Renewal’ feature (accessible vin the onliie interface to your Fabulous.com
account), then:

3.5.1 Fabulous.com will automatically rencw the Registration Periodfor the Registered Name for a
period of one (1) year from the expiry dute of the curient Registration Period for-thie Registered
Name, subjest to your contiped compliance with the terms of this Registration Agreement ahid any
rules or policies published on the Website. If the Auio-Renewal feature has been enabled, you
liereby authorize and instugt Fabulons.com to charge and deduet the applicable registration renewals
fees from your Fabulous,com: account in accordance with elanse 3.5.2.

3,52 Registration renewal fees ate chatged to you and deducted from your TFabulons.com account
on the twentieth (20th} day of the month preceding the month in which the cutrent Registeation
Period. for the Registered Name expires, In the event that you do not have sulficient cleargd funds in
your aceount for the applicable registration rencwal fees to be deducted, Fabulous.com feserves the
right to cancel the registeation of the Registersd Name and remove it from the Registry’s root zone
file upon the expiry of the current Registration Period. withont furthor notioe to you;

3,6, You acknowledgo that it Is'your responsibility to ensure thatthe Pomain Name Licence is
renewed and release and hold Fabulous.com harmless against any. claim for damage or loss arising:
from your fuilure o renew registration of a Registered Name.

3.7. It is your responsibility to ensure payment dotails remaln current:and that you maintain
sutficient finds in your accountfor the applivable registration renewal fecs where the Auto-Renewal
foature has been enabled.

3.8, In the event that a Registered Name is not renewed by you prior to the expiry of the current
Registration Period, the Registered Name is immedintely removed from the Registry’s root.zone file
and is then held by Fabulous,com for a period of thirly-three (33) days (“Registrar Hold Period").
You may rencw: the Registered Name at any time during the Registror Hold Poriod, by paying the
applicable registration {ees and any past due renewal fees for the Registered Name to Babulous.com,
Upon payment of these fees, the Registrar Hold will be removed from the Registered Name and the
relevant domain name data reinstated to the Registry’s root zone file.

3.9, Five (5) days after the end of the Registrar-Hold Period (“Five Day Period”), Fabulous.com
shall request the Registry to delete the Registeved Name from its central database of registered
domain names. Yoou may renew the Registered Name during this Tive Day Period:(ie. before
Fabulous.com has requested the Registry to: delcte the Registered Name) by paying the applicable
registration fees and any past due renewal fees togetber with a:fee ofUS$29,95 (“Extension Fec™),

httpi//www fabulous.com/inform ationcenter/index.htm?formeode[objective]=& [orme...  02-11-2011
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Eabulous.com charges the Fxtension Fee:because it must manually rencw the Registered Name.

3.10. Afier the:Registry processes the request to defete the Registered Name, it will then be subject
to an additional thirty (30) day "Redemption Grace Period" during which the Regislered Name can
still be recovered by Fabulous.com and re-registered to you,

3.11. Fabulous.com is charged a fee by'ths Registry ahd incurs additions! administralive costy to
recover a Registered Name during the Redemption Grace Poriod. Accordingly, Fabulous.com will
charge you a UIS$100 fee to rocaver a Registered Name during the Redemption CGrace Period
(“Redemption Foe”) in addition ta charging you the applicable registration fee and any past due
renewal fecs for the Registered Name, Fabuloug.com will only recover o Reglstered Nume during the
Redemption Grace Period upon receiving awritten notiee {either by email or facsimile) from you,
requesting Fabulous.com torecover the Regisiered Nome aud agreeing to poy the Redemption Tee,

3.12. After the expiry of the Redemption Grace Period, there is.a 5 day window where the Registered
Name goes in "pending delete” status, during which the Registered Namic cannot be recovered by
Fabulous.cam. After the 5 day pending delete window, the Registered Name is made available for
registration by the general public on a first come, first servod basis,

3.13. The Domain Name Licence for a Registered Name may be transterred from you to a third party
transfereo (“I'ransferee”) while Fabulous.com remains as the sponsaring registrar of the Registered
Name by having the Transforee set up an account with Fabulous.com, agteeing to be bound by the
terms of this Registration Agreement as:the new registrant and then (ransferring or “pushing” the
Registered Name inlo the Transferce’s account, Transfers of a Registered Name in conjunction with
a change of sponsoring registrar must be undertaken in accordance with clause 13 below.

3,14, New customers through a Backerder service:

[f you have purchased & domain name through a Backorder service and that domain namc was
registered with, and not yet deleted by, Fabulous.com al the time of your purchase, you acknowledge:
and agree that your backorder purchasc may be subject to cancelfation for a period of up:to thirty-
five (35) days after the Registrar Hold Period for that domiain name. If your backerder purchase s
cancelled you will be entitled to a refund. A domuin name purchased via the backerder service
seleeted by Fabulous.com will be treated as a new registration and therefore a reqnest to transfer the
domain name to another registrar cannot be made within 60 days of the putchase:of the domain

name.
4, Domain Name Dispufe Resolution Policy

4.1, You acknowledge that you have read, understood and agree 1o be bound by afl terms and
conditions of ICANN’s Uniform Demain Name Dispute Resolution Policy ('WBREY), as amended
from time to time, which is hereby incorporated into this Registration Agreement by reforeuce.

4.2, For the ndjndication of disputes concerning or arising from use of the Registered Name, you
shall submit, without prejudice to other potentially applicable jurisdictions, lo {he jurisdiction of the
courts of both your domicile and where Fabulous.com is located.

5. Warranties und Obligations

5.1, You shall at all times comply with:

(a) ICANN standards, policies, procedurcs and practices: and

(b) operational standards, policies, proeedures and practices adopted for each Registry TLD.

http:/l'WWw.fabulous;com/informationc’enter/i'udcx.l1‘tm;?tbr-mcods[objcclive]z&tbrmo... 02-11-2011



Case 3:09-cv-00988-F Document 722  Filed 11/21/11 Page 33 of 53 PagelD 36100

Fabulous - Information: Center Page 4 .0f 11

5.2. You shall provide to Fabulous.gom, accurate and reliable contact details and promptly Gorrect
and update them during the term of rogistration of the Registered Nams, including:

(a) your full name, postal address, e-mail address, voice telephone number, and fax numbet (if
available); the name of the authorized person for contact purposes.if you are:an erganization,
assoclation, or corperation;

(c) the name, postal address, e-mail address, voice telephone number, and (where available) fax
number of the technicul contact for the Registered Name; and

(d) the name, postal address, e-mail address, voice telaphone nuniber, and: (whete available) fax
number of'the administrative contact for the Registered Name.

5.3, Your wilful provision of inaccurate or unrelinble information, your wilful faiture to promptly-
update information provided to Pabulous.com, or your failure to respond for over fifteen calendar
days to inquiries by Fabulous.com congerning the securacy of contact details associated with your
repistration shall constitute a material breach of this Registration Agreement.and be a basis for
cancellation of {he registration of your Registered Nam,

5.4, If you license the use of & domain name to a third party {“Licensec”):

(a) you are nonetheless the Registered Name Bolder of recard and responsible for praviding your
own full contact information and for providing and updating aceurate technical and aduinlatrative
contact information adequate to facilitate the timely resolutionof'any problems that arisg in
conncction with the Registered Name; and

(b you aceept lability for harm caused by the wrongfut use of the Registered Name unless you
promptly disclose the current contact inform ation provided by the Licensce and the identity of the
Licensee to & parly providing you reagsonuble evidence-of actionable-huron

6. Payment of Moneys

6.1, The applicable fees for the registration or renewal of a Registered Naine must be paid in full and
any identification or authorization documents requested shall be provided to Fabulous.com at the
time of submitting the domain name registration orrenswal application, us the case may be.
Fabulous,com reserves the right to not process a domain name registration or renewal until all
applicable fees have been paid, the funds cleared.and any requested identification or authiorization
documents have been received by Fabulous.com, All fees are non-refundable,

6.2, All payments of fees for the Services provided by Fabulous.com shall be made in U.8, dollars,
6.3. In the event that you fail to pay any and:all moneys owed to Fabulous.com as and whea they arc.
due and payable ("Debt"), or if any requested identification or authorization documenls are not
provided, then Fabulous.com shall be en titled in its sole discretion, to take any or all of the foHowing
actions:

(a) immediately suspend: access fo your Fabulous.com account;

(b) assume full control of all of the Repistered Names in yaur Fabulous.com account;

hrtp://www.fabu’l]o,us.eoxiﬂinibnrtntianentdr/in,dcx.htm?fomc(f)dc[objcctive]é&formc.,‘ 02-11-2011
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(¢) transfer some or all of the Registered Names in your Fabulous.com nccount to Fabulous.com or
its nominee, in partial or total satisfaction of the Debt. You hereby irrevocably appoint fubuloug.com
as your altorney for the purposes of entering into any transaction and exceuting any dogument
required to give effect to this elause 6.3.

6.4. You acknowledge and agree that upon Fabulous.com exercising its rights-under clause 6.3,
Fabulous.com shall have all rights as the offictal registrant of the relevant domain name, including
the right jo sell the domain name (e & third party. Fabulous.com may in.its sole and absolute
discretion, re-transfer the relevant: domain name to you, subject ta the payment of dny outstanding
registration orrenewal fees; as well us tlie payment to Fabulousicom of an administration fee.

6.5. Ifyou arc an Anstralian resident for taxation purposoes, then in addition to the fees referred to in
this clause 6, Fabulous:com is entitled to charge and collect fiom you an amount equal to 10% of
those fees on.account of the Goods and Seryices Tax (“GST") payable by Fabulous.com under the 4

New TaxSystem (Goods and Services Tay) Act 1999 (Cth).
7, Collection of Personal Snformation

7.1. You must provide to Fabulous.com, the intormation set out in all of the fields of the applicable
registration form or rénewal form (Personal Information'). You warrant thiat all Personal
Information provided is complete, acourate, reliable and not.otherwise misleading, You undertake to
ensure that the Persanal Information remains correct and: cwrrent at:all times during the Registration
Period and ta notify us immediately if there hus been a;change in the Personal Information, Failure:to
comply with this clause shall'constitute a matetial breach of this Registration Agreemetit,

7.2. You may acoess the Personal Information provided to Fabulous,com for the purpeses of
amending any information that is incorrect or incomplete by using a unique registry key (“Registry.
Key”) that is provided to you by Fabulous.com after registration of your Registered Name.

7.3, You may provide a written anthorisation to an agent:to hold and use the Registry Key. If you:do,
Fabulous.com must immediately be notified of such authorisation,

7.4, Personal Infoimation we colléct from you will:bé dealt with in'acéordance with the
Fabulous.com Privacy Polley.

7.5. You consert to your Personal Information belng:

(&) transmitted to; and used; copied, distributed, published, modified and.otherwisc: processed by, the
Registry: or its designees and agents, including in relation tothe rolevant central domain name
registry database; and

{b) used by Fabulous.com for inclusien in registers and datébases maintained by Fabulous.com or its

licensets, including the WHOIS database,

7.6. You congent to your7 Personal Information belng processed, stored and used in acoordanee with
this clause 7 and the Fabulous.com Privacy Policy.

7.7. You undertake to provide a copy of this clause 7 and the Fabulouy.com Privacy Polivy to any
third-party individuals whose Personal Information is 1o be supplied to Fubulous.com by you and
obtain the consent of such third party individuals before disclosing their Personal Information to
Fabulous.com.

7.8, Fabulous.com will not process the Personal Information cellected from you in a way that is
incompatible with the purpeses and other limitations 4s set out in this clause 7 or the Fabuleus.com

Iittp:/iwww.tabulous.convinformationeenter/index htm?formeode[obj ective|=&forme... 02-11-2011



Case 3:09-cv-00988-F Document 722 Filed 11/21/11 Page 35 of 53 PagelD 36102

Fabulous - Information Center Page 6 of 11

Privacy Policy,

7.9, Fabulous,com undertakes.to use all reasonable precautions to protect Personal Information from
loss, misuse, unauthorized access or disclosure, alteration, or destruction.

8. Agents and.Licens¢es

8.1. Ifthe Services are used or accessed by your agent, you shallnonetheless be bound ag a principal
by all terms und conditions of this Reglstration Agreement, including the LIRE.

8.2, You acknowledge that you remain the responsible contracting party under. this Registration
Agreement even if you licence a third party to use the' Registered Name.

9, No Warrpdanty or Guarantee

9.1. The Registry or ICANN may provide that registration of certain domain names:is prohibited
("Prohibited Dowain"), Fabulous.com does not guaranice that any particular domain name you
wish to reglster or renew isnot a Prohibited Domain.

9.2. Fabulous.com does not guarantee that you will be able to register or renew a particular domadin
name, even 1fa preliminary search or inquiry indicates that the domain nanve 1y available, This may
be due to:

(a) the simultaneous attempted registration of the domaih name by another domain name registrar; or

(b) inaccuracies or errors i the dwinain namie registration or renewal process:or related databases,
including the various WHOIS databases,

9.3. Fabulous.com may in its sole and absolute djscretion, accept or rejsct your application for the
registration or renewal of a particular dom ain name,

9.4, Fabulous.com is not responsible or liable in any way for any errors, omissions or any other
actions or inactlons by the Registry arising out of or in.conpection with your application for
registration or renewal of a particular domain nanie, or a faflure to register or renew a particular
domain hame.

9.5. To the maximum extent permitted by law (including the Australian Consumer Lew);
Fabulous.com disclaims all warranties and guarantees, whether ¢xpress or implied, regarding the
Services or any other services that Fabulous.com may perform for you from tine to tme,. To the
extent that such warranties or guarantees cannot be disclaimed by law, you agree that the liability of
Fabulous.com shall be limited to the ve-supply of the services (except to the extent that such
limitation is in breach of the Anstralian Consumer L.aw).

9.6. You acknowledge and apree thiat the registtation or tenewal of o particular domaln name ibirongh
the Services or the subsequent use of the Registered Nawme does not confer upon you any proprictary
rights in the Registered Name, nor docs it guarantee immunity from and against any challenge to the
registration of'the Registered Name by any third party, tror from the cancellation, suspension or
transfer of the Registered Name.

10, Third Party Rights
10.1. You warrant that the registration or renewal of tho Registered Name is:made in good faith: agd

that, to the best of your knowledge and belief, neither the registration not renewal of the Rugistered
Name nor the manner in which it is or shall be used, cither directly or indirectly, infringes the

hitpy/www.tabulous.com/informationcenter/ index.htmMormeode[objective]=&forme,., 02-11-2013
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intellectual property righits or other legal tights of any third party. A breachi of this warranty shall
constitute & material breach of this Reglstration Agreement,

11. Limitation of Liability

11.1. To the maximum extent permitted by law (including the Australian Consumer Law, nejther
Fabulous:com nof the Registry shall have any responsibility and ahall not be liable: to you or your
agent or nominee for any and all indirect, incidental, punitive, special, exemplary, or consequential
loss or damage or any damages resulting from loss:of prolits, arising out of or in connection with the
Services or this Registration Agreement.

11.2 To the maximum extent permitted by law (including the Australian Consumer Law), you agres
that [n no event wlil the liability of Fabulous.com under this Registration Agreement:for any matier

exceed the foes paid by you to Fabulous.com for the provision of the Services,
12, Indémnity

12.1. To the maximum extent permilted by law (including the Australian Consumer Law), you agrec
to indemnify, keep indemnified, defend and forever hold hariless; Fabulous.com, the Registry and
the Registry's sub-contractors, and the directors, officers, eniployees,-agents and affiliates of each of
them, from and against any and all claims, damages, liabillties, costs and expenses (including:
reasonuble legal fees and expenses) arising out of or o connection with:

(=) your application to register or renew a particular domain name,-or a failure to registet or renew
that doniain name; or

(b) your registration ar usc of any Registered Name, whether registered in your-name or thc name of
your agent or nominee; or

(¢) your violation of any tird-party right, including without limitation any Intellectual propesty of
other proprietary rights;

(d) any UDRP proceeding; othier administrative proceeding or court proceading with réspect to the
Registered: Domain Name, whether initiated by youor by a third party.

12.2. The indemnity set out in this olause 12 shall survive the termination ot expiration of'this
Registration Agresment.

13. Change in Registrar

13.1, You ncknowledge and agree that you can chatige registears for an:existing domain name, but
only In accordance with the ICANN approved Policy on Transfer of Registrations between
Registrars. Pofiey,on Teans i of Rugistations henwren Roelsies.

13.2. If you choose to change registravs: for an existing domain name, this Registration Agresment
will be terminated. Termination of this Registration Agreement does not affect any accrued rights or
yomedies af either paity existing as at the date of termination.

14. Use of the Registered Names

14.1. You warrant and covenant that’

(a) The Registered Names shall not be used in such way as to mislead or deceive minors into
viewing scxually explicit matorial, whether in breach of the provisions of H.R.939 Truth in Domain

bitp://www.fabulous.com/informationeenter/index htm?formeode(obj ective]=&forme... 02:11-2011
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Names Act (United States) or otherwise ("Misleading Activity");

(b) The Registered Names shall not be used to redirect internet traffio to any website that cuntains
conlent (or links Lo such eonlent) that:

(i) Ts hateful, defamatory; derogatory or bigoted based on racial, ethnic, political grounds or
otherwise causes injury, damage ot harm vfany kind to any person or entity;

(ii) That is threatening or invades ‘another person's privacy. or property rights ot otherwise in breach
of a-duty awed toa third party;

(iil) Dopicts minors engaged in any sotivity of & sexual nature or may otherwise harm minors;

(iv) Infringes the registered trademark, copyright, patent Tights, trade secret:or other intellectual
property rights of'a third pactyy

(v) Violates any applicable focal, state, national or international law or regulation;

(vi) Promotes, is‘involved in.or assists in, the condugt: of illegal activity of any kind or premotes
business-opportunities or investmenits which are not.permitted:uider law,

(vii) Advertises or offers for sule any:goods or services that are: unlawfil er in breach of any national
or international Jaw or regulation;

(viii) Advertise or offer for sale any goods:or serviceythe advertiser doos not haye the legal right to
sell; or

(ix) Atfernpts to defraud members af'the.public in any way (for example, "phishing” sites).
(collectively referred to as "Miegal Activities").

14.2. Fabulous,com does not condornie the use of a Registered Name for or in connection with any
Misleading Activity or any Illegnl Activity and reserves the righto report such: activities o the

relevant legal enforcement agencies if it determines in its sole and:absolute discretion that a
Reglstered Name is being used in such manner.

1S. Material Breach

15.1. You are it matetlal breach of this Reglstration Agreement (‘Matcrial Breach”) entitling
Fabulous.com to exercise its rights under clavse 16 if,; after having received notice from
Fabulous.com of the particulars of the breach (“Beeach Notice”), you:

(2): fail to rectify the breach within tive (5) business days of receipt of the Breach Notice; or

(b) fuil to provide Fabulous,com with a reasonable explanation in defence of (he breach within five
(5) business days of receipl of the Breach Natice.

16. Suspension, Canccllation, Transfer or Modification of Domaln Name Registration
16.1. Fabulous.com may immediatcly suspend, cancel, transfer or modify yeur tegistration of

Registered Names by providing you with notice to your primary email.address listed.on your
Fabulous.com account if;

hilp:7/seww. fabulous.com/informationcenter/index. himormeodefobjective]=&forme.,.  02-11-2011
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(a) you.are in Material Breach of this Registration Agresment;

(b) Fabulous.com has reasonable grounds to believe that a Registered Name is being used for or in
connection with a Misleading Activity or an Ilegal Activity; et

(c) Pabulous.com has reasonable groutids to beliove that a Registered Name(s) is being used contrary
to Fabulous.com’s Asitizhpum. Polley.

16.2. Your Registered Names are subject to suspension, cuncellation, transfer.or modification by
Fabulous.com, putsuant to the terms of any applicable rules, policies or prosedures adopled by:

(a) ICANN, or

(b) Aoy domsin niame registrar (including Fabulous.com) or any central domain name registry
operator (including the Repistry) to the extent that they are not inoonsistent with those-of or adopted
by ICANN,

for the purpose(s) of:
(i) correcting mistakes by Fabulous.com or any central domain name registry operator (including the

Registry) in registering, renewing and/or transferring the Registered Nares; or
(i3) resolving disputes concoming the Registered Names.

16.3. Tho relevant Registry has the right to dény, cancel or transfer any registration’or transaction, or
place any demain name on regisiry lock, hold or similar status that it deems:necessary in‘its
discretion: ’

(&) to protect the integrity and stability of the Registry;

(b) to comply with any applicable laws, government rules or requirements, requests of law
enforcement, or any dispute resplution process;

() to avold any liability, civil orcrininal, on the part of the Registry, as well as its affiliates,
subsidiaries, officers, directors and-employees; or

(d) to correct mistakes by Fabulous.com or the Registry in togistering, renewing and/or transferring
the Registered Names,

The Registry also reserves the right to place upon registry lock, hald or similar status a Registered
Name during-resolilion of'a dispute.

16.4. You acknowledge and agree thai the .ORG Repistry, Public Interest Registry (“PIR™), has in
place a [onswin Anti-AlnsePallsy and that an abusive wse of @ domain name may give rise to PIR
exercising Jts right.pursuant to clause 16.3, Please read the Policy for an undesstanding of what PIR
regurds as an abusive use of a demain name.

17, Parking of Domains

17.1. Uporn registration of one or more domuin names pursuant to this Registration Agreement, you
may elect to have Fabulous.com host the Registered Name(s) and/or any other domain names of
which you are 1he official rogistrant ("Parked Domaing") on & domain riame server owned or
controiled by Rabulous.com or a related body corporate or related entity of Fabulous.com at no
charge to you.

17.2. At-your or your agent’s tequest, Fabulous,com may redireet all browser traffic direeted at the:
Parked Domains to a URL of the website of the "Roar” Internet Directory service, owned and

http://www. fabulons.oom/informatioticenter/ndex hitm ormeode[objective]=&forme,.. (2-11-2011
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controfled by Roat.com Pty Lid ("Rear")vr-to.a.website of another entity with whom Pabulous.com
or a.related body corporate of Fabulous.com lins-entered into.an agrecment (“Affiliate”). Roarund
(he Affiliates display puy-per-click advertisements of commercial websites operated by third parties,
including matesial or links to material that containg content of an sdult nature that is-not sujtable for
viewing by minors or which may olherwise be deerned obscene or offensive (“Adult Muterial").

17.3. To the maximum extent permitted by law (including the Australian Consumer Law),
Fabulous.com, Roar,com Pty Ltd and the Affiliates shull have no responsibility and shall not be
liable to-you or your agent for any criminal ok civil sanctions imposed on-you or your agent as a
direct or indirect result of browser traffic divected at the Parked Domuins being redirected to Adult
Material, whether or nof such redirestion is caused by the categorisation of the Parked Domain by
Fabulous,com, Roarcom Pty Ltd or the Affiliates.

18. Survival

18.1. Clauses 7; 9, 10, I1, 12; 14 and 18 shall survive the terminafion or expiration of this
Registration Agreement:

19. Severability

19.1. The terms of this Registration Agreepicnt arc severable, If any term or pravision.[s declared
invalid or unenforceable, it shiall be severed from this Registration Agrecment.and shall not affect the
Interpretation or operation of the reniaining terms or provisions, which shall remain in full foree and
efféct,

20, Entire Agreement

20.1. To the maximum extent permitted by law (in¢luding the Australian Consumer Law), this
Registration Agreement and the UDAP incorporated hersin, constitutes:he entire agresment between

you and Fabulous.com regarding the provision of the Services and supersede all prior agreements
and understandings, whether established by custom, practice, policy, ar precedent,

21, Governing Linw
21.1. This Registration Agreemont is governed in all respeets by and construed in accordance with

the laves of the State of Queensland, Australia, and you svbmif to the non-exclusive jurisdiction
(without prejudice to other potentially applicable jurisdiotions) of'the Courts of Queensland.

22. Relationship

22.1. Nothing in this Registration Agrcement shall be construed as credting the relitionshlp of
agency, partnership or joint venture between the partigs.

23, Force Majéure

23.1, Neither party will be in default or otherwise liable for any delay or failure in its performance:
under this Registration Agreement where such delay ar failure arises by reason of an Act of God, any
government or governmental body, acfs ofwar, the elements, strikey or labor disputes, power or

system failures, fuilure of the Internet, computer hacking, or other causes beyond the reasonable
control of such party.

24, Walver

24.1. Failure by either party to exerciso or enforce any right or provisien of this Registration
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07 InschrjVingsnimmner

0782386
Nutmneyen.dagtekening (dug en uur) voy liet depot
1087851 19-10-2005 , 10,00
02 Yervaldamm
19102018

03 Naaw van de hovder
‘Libugo Beheer:B.V.
4 Adres {(Strang:an pummer) van da fouder
s Zoale 11
05 Postcady, plaats en lard van do houder
5612 AJ Eindhoven,
Nederland
06 Meam urt adred vem de gentachtlgde af vermelding van het eorraspondentie-idres van d Youder,
Algemeen Ovireoi- en Merkenburesu B.V,
Tohn . Kenncdylagn 2
5612 AB Bludhoven
Nedetland
09, A fbeeldingg v bt benldmerk

12 In voarkomead geval; vermolding vas: classificutia vou e beeldslementen; & Hewrinal of vonder Seschrijving;
onderscheldengde efementien

CFE4.5.5-158
13 Riaste-gunduiding.en opgave van devaren endiensien

K19 Eluktronlsche 1 dschrilton.gn publicatiey,

KI 16 Tldschriften en ovirlge drikwerken,

K1 41 Ontsprmning; het oxploficren van son on-line spelletoaslte; het organlseren van.educatieve en

sportleve evoneinenten;
24 Kiusse-0pramiming an Jpgava van de Wuron o dlenston:
09 16 4]
Dasnm inschrifving
08-12-2005
Datum psitileatie depat
11-12-2005
Publicariadarunyvap. 4o Inschrifving
' 01-01-2006
Stesirer
Merk Ingeschreven
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Translation

01 Registratlon pumber
Nymb Uzadzal E;cl d hour) of agplioat]
mbor an 6 (day and hour) of applieation
Tos705) 06, 10.00

10-10-20
02 Explry date
18-10-2015
03 Name of applicant
Tibaca Beheer BV,
04 Address (strael and number) of applicant
05 2 dtga ?zaam 1-!1 ntry of applicant
Hpeada, ploce and country of spplican
£612 AJ Eindhoven
Ths Netherlands R
06 Name snd aodress of allomey.or mentioning of address of correspondence of applicant
A{imri;:eel?,Oni;galgaanzMarkenburaau B.V.
phn F. Kennadylaan
ée. 2 A Elndhoven
_ The Netherlands
08 Dovlce mark

12 As toceurs, indinsilon of dlassification ol figuealiveslemanite; shape Hak, oBliQr Witk ivithiolt!
desorpton, dist ga 1 alements )
CFE 4.55-15
12 Clasaes g goods and veryleee _
Cl8 " Eledlronic magazines and publications,
Gl 18 Maguzines and other printéd matter. _ o o .
Cl41 Eptertaininent; the exploitation of an riine gemawebsite; the-prganisation ab
 educational snd sporting events.
14 Clagses
091641
Datg repistmilon
08-12-20086
Publication dae ol he apgplicatian
D1-12-2008
Publicatipn dale of the regisiration
01-01-2006
Shalvg
Tradamisk registared
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Simple search Page 1 of2

WIiPO

W

MADRID

Tha Intasnationel Tradnmerk Syatam

Printed : 02/1172011

931660 - FunnyGames
Countries CH EMNQUS
161 Dats of the reglatraticn
17.07.2007
180 Expectad expiraiion date of the raglsteation/rensval
17.07.2017

270 Language of the appilcation
English -

CumaniSiatug

732 Name snd address of the halder of tha reglstration

"Tibaco:Beheer B.V.

De Zaale 11 3

NL-5612 AJ Eindhoven (NL)

811 Contragting State of which the holdor ¢ a natlonal

BX

B4Z Legal nature.of the.holder (legal ontity) and State, and, whera applicabila, tarritory within that Stata . where

organized
Limlted 1iability Gompany under Dutch law

746 Name.and addrens ofthe representative
Algemeen Octrooi- en Merkenbureau
John I, Kennedylaun 2

NL-5612 AB Eindhoven (NL)

770 Name and address of the previous holder
Tibacy 3.V,

De Zeale 11

Eindhoven (NL)

540 Mark

831 Intsrnational Classlfication of the Figuraliva Elements of Marks (Vlenna Classlification) - VEL(8)
04.05.05 ; 04.05.15
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511 (ivternatlonst Classifloation of Goode and Services for the-Purposes of the Reglstration of Marks (Nlee Gle

09

Electronic periodicals and publications.
16

Periodicals and other printed maltets.
41

and sports ¢vents,
821 Banlc nppllcntlnn

_82_2 Bniq;nglutnﬁ_qn

BX, 08.12.2005, 782385

832 Dealgnutlon{s) under tha Madrld Protocol

BM ~NO - US

B34 Designation(s) under the Madrid Protocol by virtue of Article Qsaxive
CH

627 Indlcationy regarding (se requirements
us:

Rogaiaion s A00UEEHe, LO0RRLOT. CLLEMNO
Srantalprisae el opnasiien . 200TH0.8a8 DRAS200%. 81 -
RO AR IO As e A AR AULIB0E. 2008, N
RS DI U Y z,;mmm&ﬁ

S el 2000/27- Bus. 0T 200G, N

Siksaauiit a0 i, PEOZ NN

Othiy, {Imedwsmn ARG Sanslatilh hafon phidicatin. M3
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Entertainment; otganizing of gares, also by-electronic means via Infemet / website; organizing ot

02-11-2011



Case 3:09-cv-00988-F Document 722 Filed 11/21/11 Page 47 of 53 PagelD 36114

ANNEX 5



Case 3:09-cv-00988-F Document 722 Filed 11/21/11

Whois - SIDN ::: SIDN.ul

SIDN
Whois

Use the Whois

[ Acceptance:

Page 1 of2:

For more detalled:information abiout the dermaln riame, tick this box. By-tloking the:box,
you confirm that you have read and accept the “Wholy Terms and Gondilions of Use' and
that you will use thie Information provided chly for e plipaae or purposes permitied under
those terms and sendiliovs. The ‘Whols Termu dnd Conditions of Uye' cari be downlgaded

from this webpage.

funnygames

Domaln name

Status

Raglstrant
Adminkstrative contact

Raglstrar

Technical contacts
Domaln nameservers

Date reglstored
Record malntalned

Copyright natice

Mamakauliha.Waels.

funnygames.nl
aclive

Tibooo Neheer BV,
srk@iibaco.nl

Reglsirar.eu

Willaim Buyleyvechsiraat 40
J0248N ROTTERDAM
Netherands

arik@tibaco.nl

ne10.dnsmadegasy;com
na1j.dnsmadeeasy.com
na12.dnemedaeasy.com
ns13.drismadéeasy.com

NL, Dornair Registry

No part of this publication may be raproduced; published, etored In a relileval
systam, or transmiltted, in-any form or by any. means, elactronlc, mechanical,
recording, or-atherwise; without prior permission of the Foundation for. Internet
Dornain Ragistration in tha Netherlands (SIDN).

publications are parmitted Inswfar as they are réasonablg, negésyary and sslely
in the context of the reglsiration activities referrad to in tha General Terms and

Conditlons for .nl Raglsfrara.

Any use-of this materlal for advertising, targeting commerclal offers or. similar
activities Is explicitly forbidden and llable to: result In jegal action. Anyona who Is

Foundatlon for Internst Domain Reglstration in the Nelherlands:
©The Foundation for Internet Domaln Reglstiation In the Netherlands {S1DN)

Mistah P anuriahs Anb nwrnénndan ~f siithar! dahtn (Canilne AD pithaoamiian 4

https:/fwww sidn.nlnc/en/about-nl/whois/?domain=funnygames.nl 10112011
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clausa 1),

Using the Whale, you can chack the status of a domaln nars (Is lookup), or gat mare
detailed (nfomnnt[on about a registared domain name (Whois Iook uph

Enter the domaln name whose statug.you wantito check, and click *QK.. The Whois will-
then toll you the status of the nare, according to the:most racent recards, The various
statuses are axplained hans.

Whois lookup instructions

Before:using the Whols, you nead to agres'to the'Whols Terms and Congditions of Use, To
do 8o, simply ek the 'l agrea'box. Next; enter the .nl domain name that you want more
information about, and clisk 'OR: Thia Wiiols will thef'glve you the: regstration detalls for
the name.

Explanation of |18 output
The status of a name can be any of the followlng::

A free! the .ni domain name Is atil avallable for reglstraflan

* withdrawn: the ;ni demein nare:ls barrad frof regletration

2 oxcludod tha nl domaln name Ia excludad fmm Ngislmtlon

]

» active! 1hg nl dpmaln nams haa airegdy_been raglstersd (If youwant to know who has
registered: the:name, tick the:'Extended search’ hox. You will then be shown more Informatior
ehout whiosver:has faglatered the name:)

= Inactlve; the .l domain name hes already been reglstered, but has not yst been'added to
tha .nl zona file. {If you want to:know who hae:reglatered ths name, tick the 'Extendsd search’
box. You will: !han ba ahown more!| Informnllon about:whoever has reglslered the hame.)
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