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 EXPERTISE  
 RULES
The Rules contained in this booklet describe 
three distinct services offered by the International 
Chamber of Commerce (ICC) to persons who 
wish to obtain an expert opinion on an issue 
of a technical, legal, financial or other nature. 
Those services are the proposal of experts, the 
appointment of experts and the administration 
of expertise proceedings.

Each service is intended to respond to a different 
need. A proposal leaves the requesting party or 
parties free to decide whether or not to use the 
services of the expert proposed. An appointment 
is normally made on the basis of an agreement 
between parties and obliges them to have 
recourse to the person appointed. The 
administration of expertise proceedings covers 
not only the appointment of an expert but also the 
definition of the expert’s mission, the conduct of 
the expert’s investigations, the drawing up of the 
expert’s report and, if the parties wish, a review 
of the expert’s report by ICC before it is notified 
to the parties.

The procedures described in these Rules are 
administered exclusively by the ICC International 
Centre for Expertise, which forms part of ICC’s 
International Centre for ADR. Created in 1976, the 
International Centre for Expertise has a strong 
track record of finding experts to fulfill specialized 
assignments in an international context. It enjoys 
the support of a standing committee, itself 
composed of experts, which contributes to 
quality assurance.
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A request for the proposal of an expert may be 
made to the Centre at any time, with or without 
a prior agreement. However, parties wishing to 
have recourse to the Centre for the appointment 
of an expert or the administration of expertise 
proceedings are advised to include an appropriate 
clause in their contract. For this purpose, ICC 
proposes model clauses to fit different situations, 
which can be found at the end of this booklet.

Drafted by specialists from different legal 
traditions and cultures, and administered by 
qualified professionals, these Rules provide a 
structured, institutional framework ensuring 
transparency, efficiency and fairness while 
allowing users to exercise their choice over 
many aspects of the procedure.

For the convenience of users, the Rules are 
available in several languages, downloadable 
from the relevant ICC webpages.
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ICC EXPERTISE RULES
SECTION I: GENERAL PROVISIONS

ARTICLE 1

The International Centre for Expertise

1  The International Centre for Expertise (the “Centre”) 
is a service centre of the International Chamber of 
Commerce (ICC). The Centre can perform one or 
more of the following functions in connection with 
domestic or international business matters:

 A) Proposal of experts
  Upon the request of any physical or legal person(s) 

or any court or tribunal (a “Person”), the Centre 
can provide the name of one or more experts in a 
particular field of activity, pursuant to Section II of 
these Rules. The Centre’s role is limited to proposing 
the name of one or more experts. The Person 
requesting a proposal may then contact directly the 
proposed expert(s), and, as the case may be, agree 
with such expert(s) on the scope of the appropriate 
mission and fees. There is no obligation to make use 
of the services of an expert proposed by the Centre. 
The proposal of an expert may be useful in many 
different contexts. A person may require an expert 
in connection with its ongoing business activities 
or in connection with contractual relations. A party 
to an arbitration may wish to obtain the name of a 
potential expert witness. A court or arbitral tribunal 
which has decided to appoint an expert may seek 
a proposal from the Centre.

 B)   Appointment of experts
  The Centre will appoint an expert, pursuant 

to Section III of these Rules, in situations where the 
parties have agreed to the appointment of an expert 
and have agreed to use the Centre as the appointing 
authority or where the Centre is otherwise satisfied 
that there is a sufficient basis for appointing an 
expert. In such cases the appointment by the Centre 
shall be binding on the parties. The Centre’s role is 
limited to appointing the expert in question.
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 C) Administration of expertise proceedings
  When the parties have agreed upon the 

administration of expertise proceedings by the 
Centre or when the Centre is otherwise satisfied 
that there is a sufficient basis for administering 
expertise proceedings, the Centre will administer the 
proceedings pursuant to Section IV of these Rules.

2  The Centre consists of a Standing Committee and a 
Secretariat which is provided by ICC. The statutes of 
the Standing Committee are set forth in Appendix I.

RESP. Ex. 2

9



08

ICC EXPERTISE RULES
SECTION II: PROPOSAL OF EXPERTS

ARTICLE 2

Recourse to the Centre

1  Any Person may ask the Centre to propose one or 
more experts by submitting a request for proposal 
of experts (the “Request for Proposal”) to the Centre 
at the ICC International Secretariat in Paris.

2  The Request for Proposal shall include:

 a)   the name, address, telephone and facsimile 
numbers and email address of each Person 
filing the Request for Proposal;

 b)   a statement that the requesting Person is seeking 
the proposal of an expert by the Centre;

 c)   a description of the field of activity of the expert to 
be proposed along with any desired qualifications 
of the expert, including but not limited to 
education, language skills and professional 
experience, and any undesired attributes of 
the expert;

 d)   a description of any matters which would 
disqualify a potential expert; and

 e)   a description of the work to be carried out by the 
expert and the desired time frame for completing 
such work.

3  Unless requested to do so by the person seeking the 
proposal of an expert, the Centre will not notify any 
other person of the filing of a Request for Proposal.
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ARTICLE 3

The Expert

1  Any proposal of an expert by the Centre shall be 
made by the Centre either through an ICC national 
committee or otherwise. The Centre’s role normally 
ends on notification of the proposal unless the 
Centre is asked to appoint the proposed expert  
and/or administer the procedure pursuant to 
Sections III and IV.

2  Prior to the proposal of an expert, the Centre shall 
consider in particular the prospective expert’s 
qualifications relevant to the circumstances of the 
case, and the expert’s availability, place of residence, 
and language skills.

3  Before a proposal, a prospective expert shall sign a 
statement of independence and disclose in writing to 
the Centre any facts or circumstances which might 
be of such a nature as to call into question the 
expert’s independence in the eyes of the Person 
filing the Request for Proposal. The Centre shall 
provide such information in writing to such Person 
and shall fix a time limit for any comments from 
such Person.

ARTICLE 4

Costs for the Proposal of an Expert

1  Each Request for Proposal must be accompanied 
by the non refundable amount specified in Article 1 
of Appendix II. This amount represents the total 
cost for the proposal of one expert by the Centre. 
No Request for Proposal shall be processed unless 
accompanied by the requisite payment.

2  When the Centre is requested to propose more 
than one expert, the non refundable amount 
accompanying the Request for Proposal and to 
be paid by the requesting Person is the amount 
specified in the preceding paragraph multiplied 
by the number of experts requested.
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ICC EXPERTISE RULES
SECTION III: APPOINTMENT OF EXPERTS

ARTICLE 5

Recourse to the Centre

1  Any request for the appointment of an expert (the 
“Request for Appointment”) shall be submitted to 
the Centre at the ICC International Secretariat in 
Paris. Any such request shall be processed by the 
Centre only when it is based upon an agreement 
between the parties for the appointment of an 
expert by the Centre or when the Centre is otherwise 
satisfied that there is a sufficient basis for appointing 
an expert.

2  The date on which the Request for Appointment 
is received by the Centre shall, for all purposes, be 
deemed to be the date of the commencement of 
the agreed or required expertise.

3  The Request for Appointment shall include:

 a)  the name, address, telephone and facsimile 
numbers and email address of each Person filing 
the Request for Appointment and of any other 
persons involved in the expertise;

 b)  a statement that the requesting Person is seeking 
the appointment of an expert by the Centre;

 c)  a description of the field of activity of the expert 
to be appointed along with any desired 
qualifications of the expert, including but not 
limited to education, language skills and 
professional experience, and any undesired 
attributes of the expert;

 d)  a description of any matters which would 
disqualify a potential expert;

 e)  a description of the work to be carried out by the 
expert and the desired time frame for completing 
such work; and

 f)  a copy of any agreement for the appointment 
of an expert by the Centre and/or of any other 
elements which form the basis for the Request 
for Appointment.
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4  The Centre shall promptly inform the other party or 
parties in writing of the Request for Appointment 
once the Centre has sufficient copies of the Request 
for Appointment and has received the non
refundable amount required under Article 8.

5  When the Request for Appointment is not made 
jointly by all of the parties, and/or when the parties 
do not agree on the qualifications of the expert, and/
or when the parties do not agree on the expert’s 
work, the Centre shall send a copy of the Request  
for Appointment to the other party or parties who 
may make observations within a time limit fixed by 
the Centre.

  Observations received shall be communicated by 
the Centre to the other party or parties for comments 
within a time limit fixed by the Centre.

6  The Centre shall proceed with the Request for 
Appointment as it sees fit and will inform the 
parties of how it will proceed.

ARTICLE 6

Written Notifications or Communications

1  All written communications submitted to the 
Centre by any party to the expertise, as well as all 
documents annexed thereto, shall be supplied in a 
number of copies sufficient to provide one copy for 
the Centre, one copy for each party and one copy 
for each expert.

2  All notifications or communications from the 
Centre shall be made to the last address of the 
party or its representative for whom the same are 
intended, as notified by the party in question or by 
the other party. Such notification may be made by 
delivery against receipt, registered post, courier, 
facsimile transmission, telex, telegram or any other 
means of telecommunication that provides a record 
of the sending thereof.

3  A notification or communication shall be deemed to 
have been made on the day it was received by the 
party itself or by its representative, or would have 
been received if made in accordance with the 
preceding paragraph.
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ICC EXPERTISE RULES
SECTION III: APPOINTMENT OF EXPERTS

ARTICLE 7

The Expert

1  Any appointment of an expert by the Centre shall be 
made by the Centre either through an ICC national 
committee or otherwise.

2  Prior to the appointment of an expert, the Centre 
shall consider in particular the prospective expert’s 
qualifications relevant to the circumstances of the 
case, the expert’s availability, place of residence 
and relevant language skills, and any observations, 
comments or requests made by the parties. In 
appointing the expert the Centre shall apply any 
agreement of the parties related to the appointment.

3  Every expert must be independent of the parties 
involved in the expertise proceedings, unless 
otherwise agreed in writing by such parties.

4  Before an appointment, a prospective expert shall 
sign a statement of independence and disclose in 
writing to the Centre any facts or circumstances 
which might be of such a nature as to call into 
question the expert’s independence in the eyes 
of the parties. The Centre shall provide such 
information to the parties in writing and fix a 
time limit for any comments from them.
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ARTICLE 8

Costs for the Appointment of an Expert

1  Each Request for Appointment must be 
accompanied by the non refundable amount 
specified in Article 2 of Appendix II. This amount 
represents the total cost for the appointment of one 
expert by the Centre. No Request for Appointment 
shall be processed unless accompanied by the 
requisite payment.

2  When the Centre is requested to appoint more 
than one expert, the non refundable amount 
accompanying the Request for Appointment and 
to be paid by the requesting Person is the amount 
specified in the preceding paragraph multiplied 
by the number of experts requested.

3  When the Centre is requested to appoint an expert 
who has already been proposed by the Centre in 
connection with the same matter, the Centre shall 
charge half of the non refundable amount specified 
in Article 2 of Appendix II in addition to the already 
paid amount specified in Article 1 of Appendix II.
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ICC EXPERTISE RULES
SECTION IV: ADMINISTRATION  
OF EXPERTISE PROCEEDINGS

ARTICLE 9

Recourse to the Centre

1  Any request for the administration of expertise 
proceedings (the “Request for Administration”) 
shall be submitted to the Centre at the ICC 
International Secretariat in Paris. Any such request 
shall be processed by the Centre only when it is 
based upon an agreement for the administration 
of expertise proceedings by the Centre or when the 
Centre is otherwise satisfied that there is a sufficient 
basis for administering expertise proceedings.

2  The date on which the Request for Administration 
is received by the Centre shall, for all purposes, be 
deemed to be the date of the commencement of 
the expertise proceedings.

3  The Request for Administration shall include:

 a)  the name, address, telephone and facsimile 
numbers and email address of each Person filing 
the Request for Administration and of any other 
persons involved in the expertise proceedings;

 b)  a statement that the requesting Person is seeking 
the administration of expertise proceedings by 
the Centre;

 c)  a description of the field of activity of the expert 
along with any desired qualifications of the expert, 
including but not limited to education, language 
skills and professional experience, and any 
undesired attributes of the expert;

 d)  a description of any matters which would 
disqualify a potential expert;

 e)  a description of the work to be carried out by the 
expert and the desired time frame for completing 
such work; and

 f)  a copy of any agreement for the administration 
of expertise proceedings by the Centre and/or of 
any other elements which form the basis for the 
Request for Administration.
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4  The Centre shall promptly inform the other party or 
parties in writing of the Request for Administration 
once the Centre has sufficient copies of the 
Request for Administration and has received the 
non refundable amount required under Article 14.

5  The administration of the expertise proceedings by 
the Centre shall consist inter alia of:

 a)  coordination between the parties and the expert;

 b)  initiating the appropriate steps to encourage 
the expeditious completion of the expertise 
proceedings;

 c)  supervising the financial aspects of the 
proceedings;

 d)  appointment of an expert using the procedure 
referred to in Section III or confirmation of an 
expert agreed to by all of the parties;

 e)  review of the form of the expert’s report;

 f)  notification of the expert’s final report to the 
parties; and

 g)  notification of the termination of the expertise 
proceedings.

ARTICLE 10

Written Notifications or Communications

1  All written communications submitted to the Centre 
by any party to the expertise proceedings, as well as 
all documents annexed thereto, shall be supplied in a 
number of copies sufficient to provide one copy for 
the Centre, one copy for each party and one copy for 
each expert.

2  All notifications or communications from the Centre 
and the expert shall be made to the last address of 
the party or its representative for whom the same are 
intended, as notified either by the party in question 
or by the other party. Such notification may be made 
by delivery against receipt, registered post, courier, 
facsimile transmission, telex, telegram or any other 
means of telecommunication that provides a record 
of the sending thereof.
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ICC EXPERTISE RULES
SECTION IV: ADMINISTRATION  
OF EXPERTISE PROCEEDINGS

3  A notification or communication shall be deemed to 
have been made on the day it was received by the 
party itself or by its representative, or would have 
been received if made in accordance with the 
preceding paragraph.

ARTICLE 11

Independence of the Expert  Replacement of 
the Expert

1  Every expert must remain independent of the 
parties involved in the expertise proceedings, 
unless otherwise agreed in writing by such parties.

2  An expert appointed by the Centre, who has died 
or resigned or is unable to carry out the expert’s 
functions, shall be replaced.

3  An expert appointed by the Centre shall be replaced 
upon the written request of all of the parties.

4  If any party objects that the expert does not have 
the necessary qualifications or is not fulfilling the 
expert’s functions in accordance with these Rules 
or in a timely fashion, the Centre may replace the 
expert after having considered the observations 
of the expert and the other party or parties.

5  When an expert is to be replaced, the Centre has 
discretion to decide whether or not to follow the 
original appointing process.

ARTICLE 12

The Expert’s Mission

1  The expert, after having consulted the parties, shall 
set out the expert’s mission in a written document. 
That document shall not be inconsistent with 
anything in these Rules and shall be communicated 
to the parties and to the Centre. Such document 
shall include:

 a)  the names, addresses, telephone and facsimile 
numbers and email addresses of the parties;

 b)  a list of issues to be treated in the expert’s report;
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 c)  the name(s), address(es), telephone and facsimile 
numbers and email address(es) of the expert 
or experts;

 d)  the procedure to be followed by the expert and 
the place where the expertise should be 
conducted; and

 e)  a statement indicating the language in which the 
proceedings will be conducted.

  Modifications to the expert’s mission may be made 
by the expert, in writing, only after full consultation 
with the parties. Any such written modifications shall 
be communicated to the parties and to the Centre.

2  Upon preparing the document setting out the 
expert’s mission, or as soon as possible thereafter, 
the expert, after having consulted the parties, shall 
prepare a provisional timetable for the conduct of 
the expertise proceedings. The timetable shall be 
communicated to the parties and to the Centre. 
Any subsequent modifications of the provisional 
timetable shall be promptly communicated to the 
parties and to the Centre.

3  The expert’s main task is to make findings in a written 
expert’s report within the limits set by the expert’s 
mission after giving the parties the opportunity to be 
heard and/or to make written submissions. Unless 
otherwise agreed by all of the parties, the findings 
of the expert shall not be binding upon the parties.

4  Unless otherwise agreed by the parties, the expert’s 
report shall be admissible in any judicial or arbitral 
proceeding in which all of the parties thereto were 
parties to the expertise proceedings in which such 
report was prepared.

5  Any information given to the expert by the Centre 
or any party during the course of the expertise shall 
be used by the expert only for the purposes of the 
expertise and shall be treated by the expert as 
confidential.

6  The expert’s report shall be submitted in draft form 
to the Centre before it is signed. The Centre may lay 
down modifications only as to the form of the report. 
No report shall be communicated to the parties by 
the expert. No report shall be signed by the expert 
prior to the Centre’s approval of such report.
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ICC EXPERTISE RULES
SECTION IV: ADMINISTRATION  
OF EXPERTISE PROCEEDINGS

7  The Centre may waive the requirements laid down in 
Article 12(6) if expressly requested to do so in writing 
by all the parties and if the Centre considers that 
such a waiver is appropriate under the circumstances 
of the case.

8  The expert’s report, after it is signed by the expert, 
shall be sent to the Centre in as many copies as there 
are parties plus one for the Centre. Thereafter, the 
Centre shall notify the expert’s report to the party 
or parties and declare in writing that the expertise 
proceedings have been terminated.

ARTICLE 13

Duties and Responsibilities of the Parties

1  The non participation of a party in the expertise 
proceedings does not deprive the expert of the 
power to make findings and render the expert’s 
report, provided that such party has been given 
the opportunity to participate.

2  In agreeing to the application of these Rules the 
parties undertake to provide the expert with all 
facilities in order to implement the expert’s mission 
and, in particular, to make available all documents 
the expert may consider necessary and also to 
grant the expert free access to any place where the 
expert may be required to go for the proper 
completion of the expert’s mission.
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ARTICLE 14

Costs for the Administration of Expertise Proceedings

1  Each Request for Administration must be 
accompanied by the non refundable amount 
specified in Article 3 of Appendix II. This amount 
will be credited to the requesting party’s or parties’ 
portion of the deposit pursuant to Article 14(3).

2  When the Centre is requested to administer expertise 
proceedings where the expert has already been 
proposed or appointed by the Centre in connection 
with the same matter, the non refundable amount 
specified in Article 3 of Appendix II shall not be paid 
in addition to the non refundable amounts paid for 
the proposal or the appointment of an expert and 
specified in Articles 1 and 2 of Appendix II.

3  Following the receipt of a Request for Administration, 
the Centre shall request the parties to pay a deposit 
in an amount likely to cover the administrative costs 
of the Centre and the fees and expenses of the expert 
for the expertise proceedings, as set out in Article 3, 
paragraphs (2) and (3), of Appendix II. The expertise 
proceedings shall not go forward until payment of 
such deposit has been received by the Centre.

4  In any case where the Centre considers that the 
deposit is not likely to cover the total costs of the 
expertise proceedings, the amount of such deposit 
may be subject to readjustment. When the request 
for the corresponding payments has not been 
complied with, the Centre may suspend the 
expertise proceedings and set a time limit, on the 
expiry of which the expertise proceedings may 
be considered withdrawn.

5  Upon termination of administered expertise 
proceedings, the Centre shall settle the total costs 
of the proceedings and shall, as the case may be, 
reimburse the party or parties for any excess 
payment or bill the party or parties for any balance 
required pursuant to these Rules. The balance, if any, 
shall be payable before the notification of the final 
expert’s report to the party or parties.

6  All above deposits and costs shall be borne in equal 
shares by the parties, unless they agree otherwise in 
writing. However, any party shall be free to pay the 
unpaid balance of such deposits and costs should 
the other party or parties fail to pay its or their share.
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ICC EXPERTISE RULES
SECTION V: MISCELLANEOUS

ARTICLE 15

Waiver

A party which proceeds with the expertise proceedings 
without raising an objection to a failure to comply with 
any provision of these Rules, any direction given by 
the Centre or by the expert, or any requirement of 
the expert’s mission, or any requirement relating to the 
appointment of an expert or to the conduct of the 
expertise proceedings, shall be deemed to have 
waived its right to object.

ARTICLE 16

Exclusion of Liability

Neither the experts, nor the Centre, nor ICC and its 
employees, nor the ICC national committees shall 
be liable to any person for any act or omission in 
connection with the expertise procedure.

ARTICLE 17

General Rule

In all matters not expressly provided for in these Rules, 
the Centre and the experts shall act in the spirit of 
these Rules.
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ARTICLE 1

Composition of the Standing Committee

The Standing Committee is composed of a maximum 
of eleven members (a chairman, two vice chairmen and 
up to eight members) appointed by ICC for a three year 
renewable term.

ARTICLE 2

Meetings

A meeting of the Standing Committee shall be 
convened by its chairman whenever necessary.

ARTICLE 3

Function and Duties of the Standing Committee

1  The function of the Standing Committee is to assist 
the Secretariat in reviewing the qualifications of the 
experts to be proposed and/or appointed by the 
ICC International Centre for Expertise. The Standing 
Committee shall advise the Secretariat concerning 
all aspects of expertise to help to assure the quality 
of the Centre.

2  In the absence of the chairman, or otherwise at the 
chairman’s request, one of the two vice chairmen 
shall be appointed by the chairman or by the 
Secretariat in the absence of an appointment by the 
chairman to fulfil the tasks of the chairman, including 
taking decisions pursuant to these statutes.

3  The Secretariat shall inform the members of the 
Standing Committee about all Requests for Proposal 
and Requests for Appointment and ask the members 
for their advice.

  The chairman of the Standing Committee shall make 
the final decision on the proposal or appointment of 
the expert.

ICC EXPERTISE RULES
APPENDIX I  STATUTES OF THE STANDING 
COMMITTEE OF THE ICC INTERNATIONAL 
CENTRE FOR EXPERTISE
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ICC EXPERTISE RULES
APPENDIX I  STATUTES OF THE STANDING 
COMMITTEE OF THE ICC INTERNATIONAL 
CENTRE FOR EXPERTISE

4  In the case of a Request for Administration pursuant 
to Section IV:

 A)  the Standing Committee shall be informed of the 
death or resignation of an expert as well as of any 
objection by the party or parties or the Centre 
concerning an expert, or of any other matter 
requiring the replacement of the expert. It shall 
advise the Secretariat whether the objection 
of the party or parties pursuant to Article 11(3) 
or of the Centre pursuant to Article 11(4) of 
the Rules for Expertise is justified and make 
recommendations to the chairman. The chairman 
shall decide on the justification of any objection 
and/or on the manner in which the replacement 
will be made;

 B)  the chairman shall fix the expert’s or experts’ fees 
and expenses in accordance with Article 3(3) of 
Appendix II to the Rules for Expertise; and

 C)  upon the premature termination of the expertise, 
the chairman shall fix the costs of the expertise 
pursuant to Article 3(4) of Appendix II to the Rules 
for Expertise.

ARTICLE 4

Confidentiality

The work of the Standing Committee and the 
Secretariat is of a confidential nature which must be 
respected by everyone who participates in that work 
in whatever capacity.
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ARTICLE 1

Costs for Proposal

The non refundable amount for the proposal of an 
expert pursuant to the Rules for Expertise is US$ 2,500, 
provided, however, that the proposal of an expert made 
at the request of an arbitral tribunal acting pursuant to 
the ICC Rules of Arbitration shall be free of charge. The 
non refundable amount is payable by the requesting 
Person(s). No request shall be processed unless 
accompanied by the requisite payment.

ARTICLE 2

Costs for Appointment

The non refundable amount for the appointment of an 
expert pursuant to the Rules for Expertise is US$ 2,500. 
This amount is payable by the requesting Person(s). No 
request shall be processed unless accompanied by the 
requisite payment.

ICC EXPERTISE RULES
APPENDIX II  SCHEDULE OF EXPERTISE COSTS
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ICC EXPERTISE RULES
APPENDIX II  SCHEDULE OF EXPERTISE COSTS

ARTICLE 3

Costs for Administration

1  The non refundable amount for sole administration 
of the expertise proceedings pursuant to the Rules 
for Expertise is US$ 2,500. This amount is payable 
by the requesting Person(s). No request shall be 
processed unless accompanied by the requisite 
payment.

2  The administrative expenses of the Centre for the 
expertise proceedings shall be fixed at the Centre’s 
discretion depending on the tasks carried out by 
the Centre. They shall not exceed 15% of the total 
expert’s fees and not be less than US$ 2,500.

3  The fees of the expert shall be calculated on the basis 
of the time reasonably spent by the expert in the 
expertise proceedings, at a daily rate fixed for such 
proceedings by the Centre in consultation with the 
expert and the party or parties. Such daily rate shall 
be reasonable in amount and shall be determined in 
light of the complexity of the dispute and any other 
relevant circumstances. The amount of reasonable 
expenses of the expert shall be fixed by the Centre.

4  If an expertise terminates before the notification of 
the final report, the Centre shall fix the costs of the 
expertise at its discretion, taking into account the 
stage attained by the expertise proceedings and 
any other relevant circumstances.

5  Amounts paid to the expert do not include any 
possible value added taxes (VAT) or other taxes or 
charges and imposts applicable to the expert’s fees. 
Parties have a duty to pay any such taxes or charges; 
however, the recovery of any such charges or taxes 
is a matter solely between the expert and the party 
or parties.
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SUGGESTED CLAUSES

Below are suggested clauses for use by parties who 
wish to have recourse to ICC expertise services under 
the foregoing Rules.

Optional expertise
The parties may at any time, without prejudice to any 
other proceedings, agree to submit any dispute arising 
out of or in connection with clause [X] of the present 
contract to administered expertise proceedings in 
accordance with the Rules for Expertise of the 
International Chamber of Commerce.

Obligation to submit dispute to expertise
In the event of any dispute arising out of or in connection 
with clause [X] of the present contract, the parties agree 
to submit the matter to administered expertise 
proceedings in accordance with the Rules for Expertise 
of the International Chamber of Commerce. [The 
findings of the expert shall be binding upon the parties.]

Obligation to submit dispute to expertise, followed by 
arbitration if required
In the event of any dispute arising out of or in connection 
with clause [X] of the present contract, the parties 
agree to submit the matter, in the first instance, to 
administered expertise proceedings in accordance with 
the Rules for Expertise of the International Chamber of 
Commerce. If the dispute has not been resolved through 
such administered expertise proceedings it shall, after 
the Centre’s notification of the termination of the 
expertise proceedings, be finally settled under the 
Rules of Arbitration of the International Chamber of 
Commerce by one or more arbitrators appointed in 
accordance with the said Rules of Arbitration.

ICC as appointing authority in party administered 
expertise
In the event of any dispute arising out of or in connection 
with clause [X] of the present contract, the parties 
agree to submit the matter to an expertise as defined in 
clause [Y] of the present contract. The expert shall be 
appointed by the International Centre for Expertise in 
accordance with the provisions for the appointment of 
experts under the Rules for Expertise of the International 
Chamber of Commerce.
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How to use these clauses
The above are suggested clauses covering different 
situations. Parties should use whichever corresponds 
to their needs. It may be necessary or desirable for 
them to adapt the chosen clause to their particular 
circumstances.

The clauses listed above should not be considered as 
exhaustive. Depending on the nature of their contract 
and their relationship, parties may have an interest in 
providing for other combinations of services in their 
dispute resolution clause. For instance, parties who 
opt for ICC arbitration may wish to provide for recourse 
to the ICC International Centre for Expertise for the 
proposal of an expert, if an expert opinion is required 
in the course of the arbitration. It may be noted that 
the proposal of an expert at the request of an arbitral 
tribunal acting under the ICC Rules of Arbitration is 
free of charge.

At all times, care must be taken to avoid any risk of 
ambiguity in the drafting of the clause. Unclear wording 
causes uncertainty and delay and can hinder or even 
compromise the dispute resolution process.

When incorporating any of the above clauses in their 
contracts, parties are advised to take account of any 
factors, such as mandatory requirements, that may 
affect their enforceability under applicable law.

The inclusion of one of the above clauses in a contract 
is likely to facilitate dispute management. However, it is 
also possible for parties to file requests under the 
ICC Rules for Expertise at any time, even after a dispute 
has arisen or in the course of other dispute resolution 
proceedings.

Translations of the above clauses and clauses providing 
for other procedures and combinations of procedures 
can be found at <www.iccexpertise.org>.
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P:  

E:  

W: www.famousfourmedia.com 

Famous Four Media Limited, registered in Gibraltar with company no. 105658 and Registered Office at 6A Queensway, Gibraltar. 

 

 

ICC International Centre for Expertise  

38 Cours Albert 1er 75008 Paris France  

27 March 2014  

 

Dear Sirs  

CASE No. EXP/471/ICANN/88 SPORTACCORD (SWITZERLAND) vs/ DOT SPORT LIMITED - panellist 

Guido Tawil 

We wrote to you respectively on 15 and 31 January requesting your assistance requiring that Dr. 
Guido Tawil provide details of his interest, or the interest of any member of his firm (M & M Bomchil 
Abogados) in the subject of commercialization of the Olympics and/or sporting arbitration cases.  In 

particular, we requested that he disclose any links or commercial dealings he or his firm has or has 

had or has at any time applied for with Sport Accord or any of its member federations (including in 

particular the International Olympic Committee).  

You declined to assist in your respective responses of 21 January and 6 February. 

We conducted further investigations of our own, and draw your attention to our findings of 26 

March, attached as Annex 1.  

As you can see in the Annex, SportAccord and the IOC are inextricably linked. SportAccord is one of 

only four sports associations on the IOC website officially recognised by the IOC. Six of the eight 

SportAcord council members are appointed by and members of the other three officially recognised 

IOC sports federations. Two of the same SportAccord council members are also simultaneously 

members of the IOC. For over a decade, two of the Dr. Tawil's and M&M Bomchil's major clients in 

his professional capacity (Direc TV and TyC) benefited directly from the negotiation and acquisition 

of multi-million dollar Olympic broadcasting rights. On 7 February 2014, just three months after the 

decision in favour of SportAccord, Direc TV closed another deal to broadcast the Sochi and Rio 

games. An M&M Bomchil Senior Partner is the president of Tyc and has a direct commercial interest 
in the TyC Olympic broadcast rights.   All of these amount to a conflict of interest. 

Based on our findings, there is little question in our mind that Dr. Tawil provided false and/or 

information in respect of his declaration of impartiality. He should have either recused himself or 

disclosed his material interests in companies in licensing agreements with the IOC. We bring to your 

notice our intention to write to ICANN with a Reconsideration Request, that the appointment of the 

Expert was made on the basis of misleading or false information.  

To that extent, it is now essential that we establish how exactly the resume of Dr. Guido Tawil was 

selected as a panellist in respect of this matter, after the recusal of Jonathan Taylor.  We find it 

highly unusual that a person who presented such a direct conflict of interest was selected by ICC as a 

suitable candidate in accordance with your rules. We would like to know the specific steps leading to 
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the selection and the appointment of Dr. Guido Tawil by the relevant ICC Standing Committee, 

including but not limited to any correspondence, minutes and the CVs of other potential candidates 

who may have been suggested. 

This is relevant of course, because the Board of ICANN still has discretion as to whether or not to 

accept the decision of the Expert.  

Due to the gravity of the matter, we look forward to your urgent response which we would be 

grateful to receive within the next 24 hours. 

Yours faithfully 

 

Peter Young 

Chief Legal Officer, Famous Four Media Limited 
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PRESS RELEASE 
Famous Four Media: Statement concerning .Sport 

 

Wednesday, 26 March 2014, Gibraltar:    

 

Background 

 

On 31 October 2013, Famous Four Media reported on its surprise at the decision of the Panellist 

Professor Dr. Guido Tawil, partner in M&M Bomchil abogados, appointed by the International 

Centre for Expertise, in the case of SportAccord v dot Sport Limited EXP 471/ICANN/88, being a 

community objection by SportAccord (a rival applicant) to the gTLD registry application of dot Sport 

Limited (represented by Famous Four Media). 

 

Famous Four Media was not alone in finding the determination irregular in a number of respects. For 

example, Dr. Tawil re-interpreted a key ICANN standard, inexplicably turning the ordinary meaning 

of the term "likelihood" to "possible" in the context of deciding the 'likelihood of material detriment' 

to the community in question. Famous Four Media submitted a Reconsideration Request with ICANN 

on 8 November 2013 in which, amongst other matters, we raised the question of Dr. Guido Tawil's 

alignment with Sport Accord interests.  

 

Requests for checks of appointment of Guido Tawil 

 

Furthermore, we requested that ICANN ask the relevant Dispute Resolution Service Provider, the 

International Chamber of Commerce (ICC), to review its appointment of Dr. Tawil. ICANN rejected 

the Reconsideration Request on 8 January 2014.  

 

Famous Four Media wrote to the ICC to question Guido Tawil directly about his links with 

SportAccord or the International Olympic Committee (“IOC”). The ICC declined to do so. 

 

SportAccord and IOC 

 

The IOC and SportAccord are inextricably linked. Three of the members of SportAccord’s Exective 

Council are designated by the Association of Olympic Federations (Gian Franco Kasper, Pat McQuaid 

and Marisol Casado). On its own website Sport Accord states that it enjoys “a close collaborative 

relationship with the IOC. SportAccord fully recognises the IOC and the Olympic Movement’s 
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authority; it is and will remain a loyal partner in the achievements of the Olympic Movement 

objectives" - see more at: http://www.sportaccord.com/en/what-we-

do/dfsu/?idContent=16323#sthash.G6CFf0Wu.dpuf.  The IOC plays a key supporting role to several 

project areas of SportAccord. The sharing of values and knowledge allows for a more complex 

approach in addressing a wide range of topics such as anti-doping, illegal betting, match-fixing, 

sustainable sports events, sports for all and IF recognition.1 

 

Commercial relationship between Guido Tawil and the IOC 

 

Famous Four Media can now reveal that it has evidence of direct commercial relationships between 

Guido Tawil, the M&M Bomchil law firm and the IOC. Guido Tawil is a Senior Partner of the law firm 

M&M Bomchil. 

 

1. Guido Tawil, DirectTV and IOC broadcasting rights 

 

One of Guido Tawil’s ‘significant clients’ (according to the Chambers & Partners law directory) is 

DirecTV (http://www.chambersandpartners.com/19/572/editorial/9/1).  

 

On 7 February 2014, just 3 months after having provided his decision in SportAccord v dot Sport 

Limited EXP 471/ICANN/88 DirecTV secured a rights deal covering Latin America for the 2014 

winter Olympic Games in Sochi, Russia and the 2016 summer Olympics in Rio de Janeiro, Brazil. 

DirecTV will broadcast the Olympics in Argentina, Chile, Colombia, Ecuador, Peru, Uruguay and 

Venezuela. The deal covers television, online and mobile platforms.2 

 

2. DirectTV, Torneos y Competencias S.A. and Guido Tawil 

 

DirectTV Latin America is the principal shareholder in Torneos y Competencias S.A. (TyC, also 

referred as "Torneos"). TyC is another sports communications firm in the Latin American region and 

is headquartered in Buenos Aires. (http://en.wikipedia.org/wiki/Torneos y Competencias   

 

TyC is also a major client of M&M Bomchil law firm. What is more, the President of TyC is Marcelo 

Bombau, who is also a Senior Partner in M&M Bomchil and is therefore a business partner of Guido 

1 http://www.sportaccord.com/en/what-we-do/dfsu/?idContent=16323 
 
2 http://www.sportbusiness.com/tv-sports-markets/directv-seals-olympics-deal-latin-america 
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Tawil. (Source: m.chambersandpartners.com/firm/2373/9; see also 

http://en.wikipedia.org/wiki/Torneos_y_Competencias  page last modified on 8 February 2014.) 

 

In the M. & M. Bomchil Attorneys Firm Brochure from 2008, the Executive Director of TyC, Luis 

Nofal, endorses M&M Bomchil. Marcelo Bombau is also a Board Member of the Fundacion Torneos 

y Competencias along with the son and daughter of the Founder, Luis Nofal.  TyC shareholders 

include DirecTV Latin America (33.2%) and Luis Nofal Sports Holding SA (by Luis Nofal, 23.53%).

 

3. TyC and IOC broadcasting rights 

 

TyC has a long standing business relationship with IOC having secured broadcasting rights for the 

Olympics on 5 consecutive occasions since the Atlanta Games in 1996. It most recently won the 

Argentinian television rights for the Vancouver 2010 Winter Olympics and London 2012 Olympic 

Games http://www.sportspromedia.com/news/new broadcast deals for tyc .  

 

Despite a professional career and M&M Bomchil's close personal and commercial links built with 

companies that have secured the highly sought after rights to broadcast the 

Olympics, Dr. Tawil declared no conflict of interest prior to accepting his appointment as 

independent arbitrator.  

 

In the context of the foregoing research, there is no question that Dr. Guido Tawil should have 

declared his conflict prior to accepting the appointment and recused himself. 

 

Famous Four Media is considering all options open to it in the light of this new evidence. In addition, 

Famous Four Media intends to press for greater transparency surrounding the appointment of Dr. 

Tawil and the rationale for his decision. 

 

Contact 

Peter Young, Chief Legal Officer 

 

 

About Famous Four Media  

Famous Four Media Limited was set up in 2011 by a small group of recognized domain name experts 

and successful financiers to actively provide products and services to TLD Registry operators under 

ICANN’s new generic Top Level Domains (“gTLD”) program. Drawing on the best from both Registries 

and Registrars, Famous Four Media’s management team has extensive experience in the domain 
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name industry having successfully launched, operated, marketed and run generic TLDs under 

previous rounds and having managed some of the largest corporate and retail domain name 

registrars in the world.The 59 gTLD applications, that are currently under Famous Four Media 

Limited management, include some of the most interesting and valuable domain suffixes, such as 

.accountant, .BID, .DATE, .DOWNLOAD, .FAITH, .LOAN, .MEN,. REVIEW, .SCIENCE, .TRADE, .WEBCAM 

and .WIN 
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Prior to the appointments in the cases related to the new gTLD, the Centre conducted a research 
of possible candidates. Candidates willing and available to act as Expert within the time frame 
set by the Procedure were invited to complete specific model documents, including a 
Curriculum Vitae (“CV”). The information requested in the CV regarded their training, 
qualifications, specific experience and knowledge of specific areas of law.  
 
Based on the information provided in the CV, the Centre would then decide which candidate 
would be invited to submit a candidacy in a specific case.   
 
Such candidate would then be given the information necessary to conduct a conflict check and 
to complete ICC’s standard Declaration of Acceptance and Statement of Independence 
(“DASI”). The information given to the candidate to conduct such conflict check included the 
information provided by the parties in the Objection and the Response with regard to the 
parties, their representatives and the related entities, if any.  
 
Based on the information received from the candidates, the Centre then made a proposal to the 
Standing Committee with regard to the appointment of an Expert in a specific case. Together 
with the proposal, the Expert’s CV and DASI would be communicated to the Standing 
Committee.  
 
Following the appointment, the Expert’s CV and DASI were sent to the parties. In this regard, 
we refer you to the Centre’s letter in case EXP/471/ICANN/88 dated 30 July 2013.  
 
In cases where the candidate signaled in the DASI any circumstances which in the eyes of the 
parties might put into question his or her independence, the Centre either didn’t proceed with 
the appointment process of this candidate or invited the parties’ comments on the specific 
candidate’s DASI prior to finalizing the appointment.  In the latter case, the parties were invited 
to submit their comments, if any, pursuant to Article 7(4) of the Rules.  
 
Pursuant to Article 11(4) of the Rules, a party also had the possibility to object to the 
appointment of an Expert should it find that the Expert did not have the necessary qualifications 
or is not fulfilling the expert's functions in accordance with these Rules or in a timely fashion. 
In this regard the Practice Note set a specific time limit for such objections.  
 
Considerations with Regard to Case EXP/471/ICANN/88 
 
As you are aware, the Dr. Tawil submitted his DASI in which he declared “Nothing to disclose: 
I am impartial and independent and intend to remain so. To the best of my knowledge, and 
having made due enquiry, there are no facts or circumstances, past or present, that I should 
disclose because they might be of such a nature as to call into question my independence in the 
eyes of any of the parties and no circumstances that could give rise to reasonable doubts as to 
my impartiality”.  
 
The Centre and the Standing Committee have acted accordingly. Further, while this matter was 
open, none of the parties objected to the appointment of the Expert. 
 
Finally, the Centre and the Standing Committee acted in accordance with the Rules and the 
Procedure, as well as all other relevant requirements in this process.   
 
Should you have any further questions, please do not hesitate to contact us.  
 
Yours faithfully, 

 
 
 
 
 

Hannah Tümpel 
Senior Counsel and Manager  
ICC International Centre for Expertise 
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This letter should therefore not be construed as an acceptance of the ICANN’s Board 
jurisdiction to direct the Centre in an individual matter.  
 
ICC wishes, however, to emphasize that the independence of the DRSPs is recognised by the 
gTLD Applicant’s Guidebook and the Procedure, which clearly say that the DRSPs have to 
administer an independent dispute resolution process in accordance with the Procedure and 
the applicable DRSP Rules (Article 1(c) of the Procedure). We therefore believe that the 
independence of the process is in the interest of both ICANN and the parties involved. 
 
That being said, Mr. LaHatte’s letter raises several issues that are of particular concern to the 
Centre.  
 
First, Mr. LaHatte has not contacted the Centre with regard to the question of the Expert’s 
independence and impartiality in case EXP/471/ICANN/88. His letter of 31 March 2014 
addressed to the ICANN Board is the first letter the Centre received from the Ombudsman 
with regard to the raised allegations of a lack of independence and impartiality of the Expert 
in this matter. Therefore, the Centre was not given the opportunity to provide Mr. LaHatte 
with information relevant to the issues raised in his letter or to request additional comments 
from the concerned Expert, Mr. Guido Tawil, prior to the issuing of the Recommendation.  
 
Second, basic principles of due process seem not to have been adequately taken into 
consideration in this matter. While we note that Mr. LaHatte was in touch with one party, 
specifically the Applicant in this matter, no correspondence between him and the other party, 
i.e. the Objector has been brought to our attention. Obviously, all parties should have an 
equal opportunity to express their views on every procedural and substantive aspect before 
the relevant decisions are made. This is particularly relevant in a case such as the present one, 
where, should the Recommendation be accepted, the consequences for the parties’ rights 
would be abnormal. We would therefore ask you to clarify whether both parties had the 
chance to provide their comments and were both informed of Mr. LaHatte’s letter to the 
ICANN Board. We urge ICANN to give the Objector an opportunity to participate in this 
process before any decision is taken. 
 
Third, neither the Guidebook including the Procedure nor the Rules provide for the 
possibility for the Centre to reopen a matter in which an Expert Determination has been 
rendered. In our understanding, ICANN had taken a deliberate choice to seek a one-tiered and 
final dispute resolution mechanism. Should ICANN decide to change the Procedure and to 
allow the re-opening of cases, it can easily be anticipated that the same request would be filed 
in other cases by the parties which did not prevail.  
 
In light of the above, and in in order to preserve the integrity of the proceedings conducted 
pursuant to the Rules and the Procedure, we urge the ICANN Board to carefully consider 
how to proceed in this matter and we reserve all comments on the content of Mr. LaHatte’s 
Recommendation until after the ICANN Board will have decided how to proceed.  
  
We remain at your disposal for any additional question you might have in this regard or a 
telephone conference should you think it is appropriate to further discuss the above-outlined 
issues. 

…/… 
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Yours sincerely, 
 
 
 
 
Hannah Tümpel 
Senior Counsel and Manager  
ICC International Centre for Expertise 
 
 
c.c.:  
-  Mr. Akram Atallah          By e-mail: Akram.Atallah@icann.org 

-  Mr. Cherine Chalaby      By e-mail: Cherine.Chalaby@icann.org 

-  Mr. Chris LaHatte              By e-mail: chris.lahatte@icann.org 
-  Ms. Amy Stathos                         By e-mail: amy.stathos@icann.org 
-  Mr. Andrea Carlevaris            By e-mail:  
-  Mr. Emmanuel Jolivet              By e-mail:  
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Supplementary Procedures for Internet Corporation for 
Assigned Names and Numbers (ICANN) Independent Review 
Process

Table of Contents

Supplementary Procedures for Internet Corporation for Assigned Names 
and Numbers (ICANN) Independent Review Process....................... 1

Table of Contents.................................................... 1

1. Definitions....................................................... 1

2. Scope............................................................. 2

3. Number of Independent Review Panelists............................ 2

4. Conduct of the Independent Review................................. 2

5. Written Statements................................................ 2

6. Summary Dismissal................................................. 3

7. Interim Measures of Protection.................................... 3

8. Standard of Review................................................ 3

9. Declarations...................................................... 3

10. Form and Effect of an IRP Declaration............................ 4

11. Costs............................................................ 4

12. Emergency Measures of Protection................................. 4

These procedures supplement the International Centre for Dispute 
Resolution's International Arbitration Rules in accordance with the 
independent review procedures set forth in Article IV, Section 3 of 
the ICANN Bylaws.

1. Definitions

In these Supplementary Procedures:

DECLARATION refers to the decisions/opinions of the IRP PANEL.

ICANN refers to the Internet Corporation for Assigned Names and 
Numbers.
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ICDR refers to the International Centre for Dispute Resolution, which 
has been designated and approved by ICANN's Board of Directors as the 
Independent Review Panel Provider (IRPP) under Article IV, Section 3 
of ICANN's Bylaws.

INDEPENDENT REVIEW or IRP refers to the procedure that takes place 
upon the filing of a request to review ICANN Board actions or 
inactions alleged to be inconsistent with ICANN's Bylaws or Articles 
of Incorporation

INTERNATIONAL DISPUTE RESOLUTION PROCEDURES OR RULES refer to the 
ICDR's International Arbitration Rules that will govern the process in 
combination with these Supplementary Procedures.

IRP PANEL refers to the neutral(s) appointed to decide the issue(s) 
presented. The IRP will be comprised of members of a standing panel 
identified in coordination with the ICDR. Certain decisions of the IRP 
are subject to review or input of the Chair of the standing panel.In 
the event that an omnibus standing panel: (i) is not in place when 
an IRP PANEL must be convened for a given proceeding, the IRP 
proceeding will be considered by a one- or three-member panel 
comprised in accordance with the rules of the ICDR; or (ii) is in 
place but does not have the requisite diversity of skill and 
experience needed for a particular proceeding, the ICDR shall 
identify and appoint one or more panelists, as required, from 
outside the omnibus standing panel to augment the panel members for 
that proceeding.

2. Scope

The ICDR will apply these Supplementary Procedures, in addition to the 
INTERNATIONAL DISPUTE RESOLUTION PROCEDURES, in all cases submitted to 
the ICDR in connection with the Article IV, Section 3(4) of the ICANN 
Bylaws. In the event there is any inconsistency between these 
Supplementary Procedures and the RULES, these Supplementary Procedures 
will govern. These Supplementary Procedures and any amendment of them 
shall apply in the form in effect at the time the request for an 
INDEPENDENT REVIEW is received by the ICDR.

3. Number of Independent Review Panelists

Either party may elect that the request for INDEPENDENT REVIEW be 
considered by a three-member panel: the parties’ election will be 
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taken into consideration by the Chair of the standing panel convened 
for the IRP, who will make a final determination whether the matter is 
better suited for a one- or three-member panel.

4. Conduct of the Independent Review

The IRP Panel should conduct its proceedings by electronic means to 
the extent feasible. Where necessary, the IRP Panel may conduct 
telephone conferences.  In the extraordinary event that an in-person 
hearing is deemed necessary by the panel presiding over the IRP 
proceeding (in coordination with the Chair of the standing panel 
convened for the IRP, or the ICDR in the event the standing panel is 
not yet convened), the in-person hearing shall be limited to argument 
only; all evidence, including witness statements, must be submitted in 
writing in advance.  Telephonic hearings are subject to the same 
limitation.

The IRP PANEL retains responsibility for determining the timetable for 
the IRP proceeding.  Any violation of the IRP PANEL’s timetable may 
result in the assessment of costs pursuant to Section 10 of these 
Procedures.

5. Written Statements

The initial written submissions of the parties shall not exceed 25 
pages each in argument, double-spaced and in 12-point font.  All 
necessary evidence to demonstrate the requestor’s claims that ICANN 
violated its Bylaws or Articles of Incorporation should be part of the 
submission.  Evidence will not be included when calculating the page 
limit.  The parties may submit expert evidence in writing, and there 
shall be one right of reply to that expert evidence.  The IRP PANEL 
may request additional written submissions from the party seeking 
review, the Board, the Supporting Organizations, or from other 
parties.

6. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 
where the requestor has not demonstrated that it meets the standing 
requirements for initiating the INDEPENDENT REVIEW.

Summary dismissal of a request for INDEPENDENT REVIEW is also 
appropriate where a prior IRP on the same issue has concluded through 
DECLARATION. 
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An IRP PANEL may also dismiss a querulous, frivolous or vexatious 
request for INDEPENDENT REVIEW. 

7. Interim Measures of Protection

An IRP PANEL may recommend that the Board stay any action or decision, 
or that the Board take any interim action, until such time as the 
Board reviews and acts upon the IRP declaration.  Where the IRP PANEL 
is not yet comprised, the Chair of the standing panel may provide a 
recommendation on the stay of any action or decision.  

8. Standard of Review 

The IRP is subject to the following standard of review: (i) did the 
ICANN Board act without conflict of interest in taking its decision; 
(ii) did the ICANN Board exercise due diligence and care in having 
sufficient facts in front of them; (iii) did the ICANN Board members 
exercise independent judgment in taking the decision, believed to be 
in the best interests of the company? 

If a requestor demonstrates that the ICANN Board did not make a 
reasonable inquiry to determine it had sufficient facts available, 
ICANN Board members had a conflict of interest in participating in the 
decision, or the decision was not an exercise in independent judgment, 
believed by the ICANN Board to be in the best interests of the 
company, after taking account of the Internet community and the global 
public interest, the requestor will have established proper grounds 
for review. 

9. Declarations

Where there is a three-member IRP PANEL, any DECLARATION of the IRP 
PANEL shall by made by a majority of the IRP PANEL members. If any IRP 
PANEL member fails to sign the DECLARATION, it shall be accompanied by 
a statement of the reason for the absence of such signature.

10. Form and Effect of an IRP Declaration

DECLARATIONS shall be made in writing, promptly by the IRP PANEL, a.
based on the documentation, supporting materials and arguments 
submitted by the parties. 

The DECLARATION shall specifically designate the prevailing b.
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party.

A DECLARATION may be made public only with the consent of all c.
parties or as required by law. Subject to the redaction of 
Confidential information, or unforeseen circumstances, ICANN will 
consent to publication of a DECLARATION if the other party so 
request.

Copies of the DECLARATION shall be communicated to the parties by d.
the ICDR.

11. Costs

The IRP PANEL shall fix costs in its DECLARATION. The party not 
prevailing in an IRP shall ordinarily be responsible for bearing all 
costs of the proceedings, but under extraordinary circumstances the 
IRP PANEL may allocate up to half of the costs to the prevailing 
party, taking into account the circumstances of the case, including 
the reasonableness of the parties' positions and their contribution to 
the public interest.

In the event the Requestor has not availed itself, in good faith, of 
the cooperative engagement or conciliation process, and the requestor 
is not successful in the Independent Review, the IRPPANEL must award 
ICANN all reasonable fees and costs incurred by ICANN in the IRP, 
including legal fees. 

12. Emergency Measures of Protection

Article 37 of the RULES will not apply.

©2011 American Arbitration Association, Inc. All rights reserved. These rules are the 
copyrighted property of the American Arbitration Association (AAA) and are intended to 
be used in conjunction with the AAA's administrative services. Any unauthorized use or 
modification of these rules may violate copyright laws and other applicable laws. 
Please contact 800.778.7879 or websitemail@adr.org for additional information. 
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Introduction

1. Problems of conflicts of interest increasingly challenge
international arbitration.  Arbitrators are often unsure
about what facts need to be disclosed, and they may make
different choices about disclosures than other arbitrators
in the same situation.  The growth of international
business and the manner in which it is conducted,
including interlocking corporate relationships and larger
international law firms, have caused more disclosures and
have created more difficult conflict of interest issues to
determine.  Reluctant parties have more opportunities to
use challenges of arbitrators to delay arbitrations or to
deny the opposing party the arbitrator of its choice.
Disclosure of any relationship, no matter how minor or
serious, has too often led to objections, challenge and
withdrawal or removal of the arbitrator.

2. Thus, parties, arbitrators, institutions and courts face
complex decisions about  what to disclose and what
standards to apply.  In addition, institutions and courts
face difficult decisions if an objection or a challenge is
made after a disclosure.  There is a tension between, on
the one hand, the parties’ right to disclosure of situations
that may reasonably call into question an arbitrator’s
impartiality or independence and their right to a fair
hearing and, on the other hand, the parties’ right to
select arbitrators of their choosing.  Even though laws
and arbitration rules provide some standards, there is a
lack of detail in their guidance and of uniformity in their
application.  As a result, quite often members of the
international arbitration community apply different
standards in making decisions concerning disclosure,
objections and challenges.

3. It is in the interest of everyone in the international
arbitration community that international arbitration
proceedings not be hindered by these growing conflicts
of interest issues.  The Committee on Arbitration and
ADR of the International Bar Association appointed a
Working Group of 19 experts1  in international
arbitration from 14 countries to study, with the intent of
helping this decision-making process, national laws,
judicial decisions, arbitration rules and practical
considerations and applications regarding impartiality
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and independence and disclosure in international
arbitration.  The Working Group has determined that
existing standards lack sufficient clarity and uniformity in
their application.  It has therefore prepared these
Guidelines, which set forth some General Standards and
Explanatory Notes on the Standards.  Moreover, the
Working Group believes that greater consistency and
fewer unnecessary challenges and arbitrator withdrawals
and removals could be achieved by providing lists of
specific situations that, in the view of the Working Group,
do or do not warrant disclosure or disqualification of an
arbitrator.  Such lists – designated Red, Orange and
Green (the ‘Application Lists’) – appear at the end of
these Guidelines.2

4. The Guidelines reflect the Working Group’s
understanding of the best current international practice
firmly rooted in the principles expressed in the General
Standards.  The Working Group has based the General
Standards and the Application Lists upon statutes and
case law in jurisdictions and upon the judgment and
experience of members of the Working Group and others
involved in international commercial arbitration.  The
Working Group has attempted to balance the various
interests of parties, representatives, arbitrators and
arbitration institutions, all of whom have a responsibility
for ensuring the integrity, reputation and efficiency of
international commercial arbitration.  In particular, the
Working Group has sought and considered the views of
many leading arbitration institutions, as well as corporate
counsel and other persons involved in international
arbitration.  The Working Group also published drafts of
the Guidelines and sought comments at two annual
meetings of the International Bar Association and other
meetings of arbitrators.  While the comments received by
the Working Group varied, and included some points of
criticisms, the arbitration community generally supported
and encouraged these efforts to help reduce the growing
problems of conflicts of interests.  The Working Group
has studied all the comments received and has adopted
many of the proposals that it has received. The Working
Group is very grateful indeed for the serious
considerations given to its proposals by so many
institutions and individuals all over the globe and for the
comments and proposals received.
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5. Originally, the Working Group developed the Guidelines
for international commercial arbitration.  However, in
the light of comments received, it realized that the
Guidelines should equally apply to other types of
arbitration, such as investment arbitrations (insofar as
these may not be considered as commercial
arbitrations).3

6. These Guidelines are not legal provisions and do not
override any applicable national law or arbitral rules
chosen by the parties.  However, the Working Group
hopes that these Guidelines will find general acceptance
within the international arbitration community (as was
the case with the IBA Rules on the Taking of Evidence in
International Commercial Arbitration) and that they thus
will help parties, practitioners, arbitrators, institutions
and the courts in their decision-making process on these
very important questions of impartiality, independence,
disclosure, objections and challenges made in that
connection.  The Working Group trusts that the
Guidelines will be applied with robust common sense and
without pedantic and unduly formalistic interpretation.
The Working Group is also publishing a Background and
History, which describes the studies made by the Working
Group and may be helpful in interpreting the Guidelines.

7. The IBA and the Working Group view these Guidelines as
a beginning, rather than an end, of the process.  The
Application Lists cover many of the varied situations that
commonly arise in practice, but they do not purport to be
comprehensive, nor could they be.  Nevertheless, the
Working Group is confident that the Application Lists
provide better concrete guidance than the General
Standards (and certainly more than existing standards).
The IBA and the Working Group seek comments on the
actual use of the Guidelines, and they plan to
supplement, revise and refine the Guidelines based on
that practical experience.

8. In 1987, the IBA published Rules of Ethics for
International Arbitrators. Those Rules cover more topics
than these Guidelines, and they remain in effect as to
subjects that are not discussed in the Guidelines.  The
Guidelines supersede the Rules of Ethics as to the matters
treated here.
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Notes
1 The members of the Working Group are: (1) Henri Alvarez, Canada; (2) John

Beechey, England; (3) Jim Carter, United States; (4) Emmanuel Gaillard,
France, (5) Emilio Gonzales de Castilla, Mexico; (6) Bernard Hanotiau,
Belgium; (7) Michael Hwang, Singapore; (8) Albert Jan van den Berg, Belgium;
(9) Doug Jones, Australia; (10) Gabrielle Kaufmann-Kohler, Switzerland; (11)
Arthur Marriott, England; (12) Tore Wiwen Nilsson, Sweden; (13) Hilmar
Raeschke-Kessler, Germany; (14) David W. Rivkin, United States; (15) Klaus
Sachs, Germany; (16) Nathalie Voser, Switzerland (Rapporteur); (17) David
Williams, New Zealand; (18) Des Williams, South Africa; (19); Otto de Witt
Wijnen, The Netherlands (Chair).

2 Detailed Background Information to the Guidelines has been published in
Business Law International at BLI Vol 5, No 3, September 2004, pp 433-458 and is
available at the IBA website www.ibanet.org

3 Similarly, the Working Group is of the opinion that these Guidelines should
apply by analogy to civil servants and government officers who are appointed as
arbitrators by States or State entities that are parties to arbitration proceedings.
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Part I: General Standards
Regarding Impartiality,

Independence And
Disclosure

(1) General Principle

Every arbitrator shall be impartial and independent of the parties at
the time of accepting an appointment to serve and shall remain so
during the entire arbitration proceeding until the final award has been
rendered or the proceeding has otherwise finally terminated.

Explanation to General Standard 1:

The Working Group is guided by the fundamental principle in
international arbitration that each arbitrator must be
impartial and independent of the parties at the time he or she
accepts an appointment to act as arbitrator and must remain
so during the entire course of the arbitration proceedings.
The Working Group considered whether this obligation
should extend even during the period that the award may be
challenged but has decided against this.  The Working Group
takes the view that the arbitrator’s duty ends when the Arbitral
Tribunal has rendered the final award or the proceedings
have otherwise been finally terminated (eg, because of a
settlement).  If, after setting aside or other proceedings, the
dispute is referred back to the same arbitrator, a fresh round
of disclosure may be necessary.

(2) Conflicts of Interest

(a) An arbitrator shall decline to accept an appointment or, if the
arbitration has already been commenced, refuse to continue to act
as an arbitrator if he or she has any doubts as to his or her ability
to be impartial or independent.

(b) The same principle applies if facts or circumstances exist, or have
arisen since the appointment, that, from a reasonable third
person’s point of view having knowledge of the relevant facts,
give rise to justifiable doubts as to the arbitrator’s impartiality or
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independence, unless the parties have accepted the arbitrator in
accordance with the requirements set out in General Standard
(4).

(c) Doubts are justifiable if a reasonable and informed third party
would reach the conclusion that there was a likelihood that the
arbitrator may be influenced by factors other than the merits of
the case as presented by the parties in reaching his or her
decision.

(d) Justifiable doubts necessarily exist as to the arbitrator’s
impartiality or independence if there is an identity between a
party and the arbitrator, if the arbitrator is a legal representative
of a legal entity that is a party in the arbitration, or if the
arbitrator has a significant financial or personal interest in the
matter at stake.

Explanation to General Standard 2:

(a) It is the main ethical guiding principle of every arbitrator
that actual bias from the arbitrator’s own point of view
must lead to that arbitrator declining his or her
appointment. This standard should apply regardless of
the stage of the proceedings. This principle is so self-
evident that many national laws do not explicitly say so.
See eg Article 12, UNCITRAL Model Law.  The Working
Group, however, has included it in the General Standards
because explicit expression in these Guidelines helps to
avoid confusion and to create confidence in procedures
before arbitral tribunals.  In addition, the Working Group
believes that the broad standard of ‘any doubts as to an
ability to be impartial and independent’ should lead to
the arbitrator declining the appointment.

(b) In order for standards to be applied as consistently as
possible, the Working Group believes that the test for
disqualification should be an objective one.  The Working
Group uses the wording ‘impartiality or independence’
derived from the broadly adopted Article 12 of the
UNCITRAL Model Law, and the use of an appearance
test, based on justifiable doubts as to the impartiality or
independence of the arbitrator, as provided in Article
12(2) of the UNCITRAL Model Law, to be applied
objectively (a ‘reasonable third person test’). As
described in the Explanation to General Standard 3(d),
this standard should apply regardless of the stage of the
proceedings.

RESP. Ex. 8

8



9

(c) Most laws and rules that apply the standard of justifiable
doubts do not further define that standard.  The Working
Group believes that this General Standard provides some
context for making this determination.

(d) The Working Group supports the view that no one is
allowed to be his or her own judge; ie, there cannot be
identity between an arbitrator and a party.  The Working
Group believes that this situation cannot be waived by the
parties.  The same principle should apply to persons who
are legal representatives of a legal entity that is a party in
the arbitration, like board members, or who have a
significant economic interest in the matter at stake.
Because of the importance of this principle, this non-
waivable situation is made a General Standard, and
examples are provided in the non-waivable Red List.

The General Standard purposely uses the terms ‘identity’
and ‘legal representatives.’  In the light of comments
received, the Working Group considered whether these
terms should be extended or further defined, but decided
against doing so.  It realizes that there are situations in
which an employee of a party or a civil servant can be in a
position similar, if not identical, to the position of an
official legal representative.  The Working Group decided
that it should suffice to state the principle.

(3) Disclosure by the Arbitrator

(a) If facts or circumstances exist that may, in the eyes of the parties,
give rise to doubts as to the arbitrator’s impartiality or
independence, the arbitrator shall disclose such facts or
circumstances to the parties, the arbitration institution or other
appointing authority (if any, and if so required by the applicable
institutional rules) and to the co-arbitrators, if any, prior to
accepting his or her appointment or, if thereafter, as soon as he or
she learns about them.

(b) It follows from General Standards 1 and 2(a) that an arbitrator
who has made a disclosure considers himself or herself to be
impartial and independent of the parties despite the disclosed
facts and therefore capable of performing his or her duties as
arbitrator.  Otherwise, he or she would have declined the
nomination or appointment at the outset or resigned.

(c) Any doubt as to whether an arbitrator should disclose certain
facts or circumstances should be resolved in favour of disclosure.
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(d) When considering whether or not facts or circumstances exist that
should be disclosed, the arbitrator shall not take into account
whether the arbitration proceeding is at the beginning or at a
later stage.

Explanation to General Standard 3:

(a) General Standard 2(b) above sets out an objective test for
disqualification of an arbitrator.  However, because of
varying considerations with respect to disclosure, the
proper standard for disclosure may be different.  A
purely objective test for disclosure exists in the majority of
the jurisdictions analyzed and in the UNCITRAL Model
Law.  Nevertheless, the Working Group recognizes that
the parties have an interest in being fully informed about
any circumstances that may be relevant in their view.
Because of the strongly held views of many arbitration
institutions (as reflected in their rules and as stated to the
Working Group) that the disclosure test should reflect
the perspectives of the parties, the Working Group in
principle accepted, after much debate, a subjective
approach for disclosure.  The Working Group has
adapted the language of Article 7(2) of the ICC Rules for
this standard.
However, the Working Group believes that this principle
should not be applied without limitations.  Because some
situations should never lead to disqualification under the
objective test, such situations need not be disclosed,
regardless of the parties’ perspective.  These limitations to
the subjective test are reflected in the Green List, which
lists some situations in which disclosure is not required.
Similarly, the Working Group emphasizes that the two
tests (objective test for disqualification and subjective test
for disclosure) are clearly distinct from each other, and
that a disclosure shall not automatically lead to
disqualification, as reflected in General Standard 3(b).
In determining what facts should be disclosed, an
arbitrator should take into account all circumstances
known to him or her, including to the extent known the
culture and the customs of the country of which the
parties are domiciled or nationals.

(b) Disclosure is not an admission of a conflict of interest.
An arbitrator who has made a disclosure to the parties
considers himself or herself to be impartial and

RESP. Ex. 8

10



11

independent of the parties, despite the disclosed facts, or
else he or she would have declined the nomination or
resigned.  An arbitrator making disclosure thus feels
capable of performing his or her duties.  It is the purpose
of disclosure to allow the parties to judge whether or not
they agree with the evaluation of the arbitrator and, if
they so wish, to explore the situation further.  The
Working Group hopes that the promulgation of this
General Standard will eliminate the misunderstanding
that disclosure demonstrates doubts sufficient to
disqualify the arbitrator. Instead, any challenge should be
successful only if an objective test, as set forth above, is
met.

(c) Unnecessary disclosure sometimes raises an incorrect
implication in the minds of the parties that the disclosed
circumstances would affect his or her impartiality or
independence.  Excessive disclosures thus unnecessarily
undermine the parties’ confidence in the process.
Nevertheless, after some debate, the Working Group
believes it important to provide expressly in the General
Standards that in case of doubt the arbitrator should
disclose.  If the arbitrator feels that he or she should
disclose but that professional secrecy rules or other rules
of practice prevent such disclosure, he or she should not
accept the appointment or should resign.

(d) The Working Group has concluded that disclosure or
disqualification (as set out in General Standard 2) should
not depend on the particular stage of the arbitration.  In
order to determine whether the arbitrator should
disclose, decline the appointment or refuse to continue
to act or whether a challenge by a party should be
successful, the facts and circumstances alone are relevant
and not the current stage of the procedure or the
consequences of the withdrawal.  As a practical matter,
institutions make a distinction between the
commencement of an arbitration proceeding and a later
stage.  Also, courts tend to apply different standards.
Nevertheless, the Working Group believes it important to
clarify that no distinction should be made regarding the
stage of the arbitral procedure.  While there are practical
concerns if an arbitrator must withdraw after an
arbitration has commenced, a distinction based on the
stage of arbitration would be inconsistent with the
General Standards.
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(4) Waiver by the Parties

(a) If, within 30 days after the receipt of any disclosure by the
arbitrator or after a party learns of facts or circumstances that
could constitute a potential conflict of interest for an arbitrator, a
party does not raise an express objection with regard to that
arbitrator, subject to paragraphs (b) and (c) of this General
Standard, the party is deemed to have waived any potential
conflict of interest by the arbitrator based on such facts or
circumstances and may not raise any objection to such facts or
circumstances at a later stage.

(b) However, if facts or circumstances exist as described in General
Standard 2(d), any waiver by a party or any agreement by the
parties to have such a person serve as arbitrator shall be regarded
as invalid.

(c) A person should not serve as an arbitrator when a conflict of
interest, such as those exemplified in the waivable Red List,
exists.  Nevertheless, such a person may accept appointment as
arbitrator or continue to act as an arbitrator, if the following
conditions are met:
(i) All parties, all arbitrators and the arbitration institution

or other appointing authority (if any) must have full
knowledge of the conflict of interest; and

(ii) All parties must expressly agree that such person may
serve as arbitrator despite the conflict of interest.

(d) An arbitrator may assist the parties in reaching a settlement of
the dispute at any stage of the proceedings.  However, before
doing so, the arbitrator should receive an express agreement by
the parties that acting in such a manner shall not disqualify the
arbitrator from continuing to serve as arbitrator.  Such express
agreement shall be considered to be an effective waiver of any
potential conflict of interest that may arise from the arbitrator’s
participation in such process or from information that the
arbitrator may learn in the process.  If the assistance by the
arbitrator does not lead to final settlement of the case, the parties
remain bound by their waiver.  However, consistent with General
Standard 2(a) and notwithstanding such agreement, the
arbitrator shall resign if, as a consequence of his or her
involvement in the settlement process, the arbitrator develops
doubts as to his or her ability to remain impartial or independent
in the future course of the arbitration proceedings.
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Explanation to General Standard 4:

(a) The Working Group suggests a requirement of an explicit
objection by the parties within a certain time limit.  In the
view of the Working Group, this time limit should also
apply to a party who refuses to be involved.

(b) This General Standard is included to make General
Standard 4(a) consistent with the non-waivable provisions
of General Standard 2(d).  Examples of such
circumstances are described in the non-waivable Red List.

(c) In a serious conflict of interest, such as those that are
described by way of example in the waivable Red List, the
parties may nevertheless wish to use such a person as an
arbitrator.  Here, party autonomy and the desire to have
only impartial and independent arbitrators must be
balanced.  The Working Group believes persons with
such a serious conflict of interests may serve as arbitrators
only if the parties make fully informed, explicit waivers.

(d) The concept of the Arbitral Tribunal assisting the parties
in reaching a settlement of their dispute in the course of
the arbitration proceedings is well established in some
jurisdictions but not in others.  Informed consent by the
parties to such a process prior to its beginning should be
regarded as effective waiver of a potential conflict of
interest.  Express consent is generally sufficient, as
opposed to a consent made in writing which in certain
jurisdictions requires signature.  In practice, the
requirement of an express waiver allows such consent to
be made in the minutes or transcript of a hearing. In
addition, in order to avoid parties using an arbitrator as
mediator as a means of disqualifying the arbitrator, the
General Standard makes clear that the waiver should
remain effective if the mediation is unsuccessful.  Thus,
parties assume the risk of what the arbitrator may learn in
the settlement process.  In giving their express consent,
the parties should realize the consequences of the
arbitrator assisting the parties in a settlement process and
agree on regulating this special position further where
appropriate.
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(5) Scope

These Guidelines apply equally to tribunal chairs, sole arbitrators and
party-appointed arbitrators.  These Guidelines do not apply to non-
neutral arbitrators, who do not have an obligation to be independent
and impartial, as may be permitted by some arbitration rules or
national laws.

Explanation to General Standard 5:

Because each member of an Arbitral Tribunal has an
obligation to be impartial and independent, the General
Standards should not distinguish among sole arbitrators,
party-appointed arbitrators and tribunal chairs.  With regard
to secretaries of Arbitral Tribunals, the Working Group takes
the view that it is the responsibility of the arbitrator to ensure
that the secretary is and remains impartial and independent.

Some arbitration rules and domestic laws permit party-
appointed arbitrators to be non-neutral.  When an arbitrator is
serving in such a role, these Guidelines should not apply to
him or her, since their purpose is to protect impartiality and
independence.

(6) Relationships

(a) When considering the relevance of facts or circumstances to
determine whether a potential conflict of interest exists or whether
disclosure should be made, the activities of an arbitrator’s law
firm, if any, should be reasonably considered in each individual
case. Therefore, the fact that the activities of the arbitrator’s firm
involve one of the parties shall not automatically constitute a
source of such conflict or a reason for disclosure.

(b) Similarly, if one of the parties is a legal entity which is a member
of a group with which the arbitrator’s firm has an involvement,
such facts or circumstances should be reasonably considered in
each individual case.  Therefore, this fact alone shall not
automatically constitute a source of a conflict of interest or a
reason for disclosure.

(c) If one of the parties is a legal entity, the managers, directors and
members of a supervisory board of such legal entity and any
person having a similar controlling influence on the legal entity
shall be considered to be the equivalent of the legal entity.
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Explanation to General Standard 6:

(a) The growing size of law firms should be taken into
account as part of today’s reality in international
arbitration.  There is a need to balance the interests of a
party to use the arbitrator of its choice and the
importance of maintaining confidence in the impartiality
and independence of international arbitration.  In the
opinion of the Working Group, the arbitrator must in
principle be considered as identical to his or her law
firm, but nevertheless the activities of the arbitrator’s firm
should not automatically constitute a conflict of interest.
The relevance of such activities, such as the nature,
timing and scope of the work by the law firm, should be
reasonably considered in each individual case.  The
Working Group uses the term ‘involvement’ rather than
‘acting for’ because a law firm’s relevant connections with
a party may include activities other than representation
on a legal matter.

(b) When a party to an arbitration is a member of a group of
companies, special questions regarding conflict of
interest arise.  As in the prior paragraph, the Working
Group believes that because individual corporate
structure arrangements vary so widely an automatic rule
is not appropriate.  Instead, the particular circumstances
of an affiliation with another entity within the same
group of companies should be reasonably considered in
each individual case.

(c) The party in international arbitration is usually a legal
entity.  Therefore, this General Standard clarifies which
individuals should be considered effectively to be that
party.

(7) Duty of Arbitrator and Parties

(a) A party shall inform an arbitrator, the Arbitral Tribunal, the
other parties and the arbitration institution or other appointing
authority (if any) about any direct or indirect relationship
between it (or another company of the same group of companies)
and the arbitrator.  The party shall do so on its own initiative
before the beginning of the proceeding or as soon as it becomes
aware of such relationship.

(b) In order to comply with General Standard 7(a), a party shall
provide any information already available to it and shall
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perform a reasonable search of publicly available information.
(c) An arbitrator is under a duty to make reasonable enquiries to

investigate any potential conflict of interest, as well as any facts
or circumstances that may cause his or her impartiality or
independence to be questioned.  Failure to disclose a potential
conflict is not excused by lack of knowledge if the arbitrator
makes no reasonable attempt  to investigate.

Explanation to General Standard 7:

To reduce the risk of abuse by unmeritorious challenge of an
arbitrator’s impartiality or independence, it is necessary that
the parties disclose any relevant relationship with the
arbitrator.  In addition, any party or potential party to an
arbitration is, at the outset, required to make a reasonable
effort to ascertain and to disclose publicly available
information that, applying the general standard, might affect
the arbitrator’s impartiality and independence.  It is the
arbitrator or putative arbitrator’s obligation to make similar
enquiries and to disclose any information that may cause his
or her impartiality or independence to be called into
question.
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PART II:  Practical
Application of the
General Standards

1. The Working Group believes that if the Guidelines are to
have an important practical influence, they should reflect
situations that are likely to occur in today’s arbitration
practice.  The Guidelines should provide specific
guidance to arbitrators, parties, institutions and courts as
to what situations do or do not constitute conflicts of
interest or should be disclosed.
For this purpose, the members of the Working Group
analyzed their respective case law and categorized
situations that can occur in the following Application
Lists.  These lists obviously cannot contain every situation,
but they provide guidance in many circumstances, and
the Working Group has sought to make them as
comprehensive as possible.  In all cases, the General
Standards should control.

2. The Red List consists of two parts: ‘a non-waivable Red
List’ (see General Standards 2(c) and 4(b)) and ‘a
waivable Red List’ (see General Standard 4(c)).  These
lists are a non-exhaustive enumeration of specific
situations which, depending on the facts of a given case,
give rise to justifiable doubts as to the arbitrator’s
impartiality and independence; ie, in these circumstances
an objective conflict of interest exists from the point of
view of a reasonable third person having knowledge of
the relevant facts (see General Standard 2(b)).  The non-
waivable Red List includes situations deriving from the
overriding principle that no person can be his or her own
judge.  Therefore, disclosure of such a situation cannot
cure the conflict.  The waivable Red List encompasses
situations that are serious but not as severe.  Because of
their seriousness, unlike circumstances described in the
Orange List, these situations should be considered
waivable only if and when the parties, being aware of the
conflict of interest situation, nevertheless expressly state
their willingness to have such a person act as arbitrator, as
set forth in General Standard 4(c).
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3. The Orange List is a non-exhaustive enumeration of
specific situations which (depending on the facts of a
given case) in the eyes of the parties may give rise to
justifiable doubts as to the arbitrator’s impartiality or
independence.  The Orange List thus reflects situations
that would fall under General Standard 3(a), so that the
arbitrator has a duty to disclose such situations.  In all
these situations, the parties are deemed to have accepted
the arbitrator if, after disclosure, no timely objection is
made.  (General Standard 4(a)).

4. It should be stressed that, as stated above, such disclosure
should not automatically result in a disqualification of the
arbitrator; no presumption regarding disqualification
should arise from a disclosure.  The purpose of the
disclosure is to inform the parties of a situation that they
may wish to explore further in order to determine
whether objectively — ie, from a reasonable third
person’s point of view having knowledge of the relevant
facts — there is a justifiable doubt as to the arbitrator’s
impartiality or independence.  If the conclusion is that
there is no justifiable doubt, the arbitrator can act.  He or
she can also act if there is no timely objection by the
parties or, in situations covered by the waivable Red List,
a specific acceptance by the parties in accordance with
General Standard 4(c).  Of course, if a party challenges
the appointment of the arbitrator, he or she can
nevertheless act if the authority that has to rule on the
challenge decides that the challenge does not meet the
objective test for disqualification.

5. In addition, a later challenge based on the fact that an
arbitrator did not disclose such facts or circumstances
should not result automatically in either non-
appointment, later disqualification or a successful
challenge to any award.  In the view of the Working
Group, non-disclosure cannot make an arbitrator partial
or lacking independence; only the facts or circumstances
that he or she did not disclose can do so.

6. The Green List contains a non-exhaustive enumeration of
specific situations where no appearance of, and no actual,
conflict of interest exists from the relevant objective point
of view. Thus, the arbitrator has no duty to disclose
situations falling within the Green List.  In the opinion of
the Working Group, as already expressed in the
Explanation to General Standard 3(a), there should be a
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limit to disclosure, based on reasonableness; in some
situations, an objective test should prevail over the purely
subjective test of ‘the eyes of the parties.’

7. Situations falling outside the time limit used in some of
the Orange List situations should generally be considered
as falling in the Green List, even though they are not
specifically stated.  An arbitrator may nevertheless wish to
make disclosure if, under the General Standards, he or
she believes it to be appropriate.  While there has been
much debate with respect to the time limits used in the
Lists, the Working Group has concluded that the limits
indicated are appropriate and provide guidance where
none exists now.  For example, the three-year period in
Orange List 3.1 may be too long in certain circumstances
and too short in others, but the Working Group believes
that the period is an appropriate general criterion,
subject to the special circumstances of any case.

8. The borderline between the situations indicated is often
thin.  It can be debated whether a certain situation
should be on one List of instead of another.  Also, the
Lists contain, for various situations, open norms like
‘significant’.  The Working Group has extensively and
repeatedly discussed both of these issues, in the light of
comments received.  It believes that the decisions
reflected in the Lists reflect international principles to
the best extent possible and that further definition of the
norms, which should be interpreted reasonably in light of
the facts and circumstances in each case, would be
counter-productive.

9. There has been much debate as to whether there should
be a Green List at all and also, with respect to the Red
List, whether the situations on the Non-Waivable Red List
should be waivable in light of party autonomy.  With
respect to the first question, the Working Group has
maintained its decision that the subjective test for
disclosure should not be the absolute criterion but that
some objective thresholds should be added.  With respect
to the second question, the conclusion of the Working
Group was that party autonomy, in this respect, has its
limits.
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1. Non-Waivable Red List

1.1. There is an identity between a party and the arbitrator, or
the arbitrator is a legal representative of an entity that is a
party in the arbitration.

1.2. The arbitrator is a manager, director or member of the
supervisory board, or has a similar controlling influence
in one of the parties.

1.3. The arbitrator has a significant financial interest in one
of the parties or the outcome of the case.

1.4. The arbitrator regularly advises the appointing party or
an affiliate of the appointing party, and the arbitrator or
his or her firm derives a significant financial income
therefrom.

2. Waivable Red List

2.1. Relationship of the arbitrator to the dispute
2.1.1 The arbitrator has given legal advice or provided

an expert opinion on the dispute to a party or an
affiliate of one of the parties.

2.1.2 The arbitrator has previous involvement in the
case.

2.2. Arbitrator’s direct or indirect interest in the dispute
2.2.1 The arbitrator holds shares, either directly or

indirectly, in one of the parties or an affiliate of
one of the parties that is privately held.

2.2.2 A close family member4  of the arbitrator has a
significant financial interest in the outcome of the
dispute.

2.2.3 The arbitrator or a close family member of the
arbitrator has a close relationship with a third
party who may be liable to recourse on the part of
the unsuccessful party in the dispute.

2.3. Arbitrator’s relationship with the parties or counsel
2.3.1 The arbitrator currently represents or advises one

of the parties or an affiliate of one of the parties.
2.3.2 The arbitrator currently represents the lawyer or

law firm acting as counsel for one of the parties.
2.3.3 The arbitrator is a lawyer in the same law firm as

the counsel to one of the parties.
2.3.4 The arbitrator is a manager, director or member of

the supervisory board, or has a similar controlling
influence, in an affiliate5  of one of the parties if
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the affiliate is directly involved in the matters in
dispute in the arbitration.

2.3.5  The arbitrator’s law firm had a previous but
terminated involvement in the case without the
arbitrator being involved himself or herself.

2.3.6 The arbitrator’s law firm currently has a significant
commercial relationship with one of the parties or
an affiliate of one of the parties.

2.3.7 The arbitrator regularly advises the appointing
party or an affiliate of the appointing party, but
neither the arbitrator nor his or her firm derives a
significant financial income therefrom.

2.3.8 The arbitrator has a close family relationship with
one of the parties or with a manager, director or
member of the supervisory board or any person
having a similar controlling influence in one of the
parties or an affiliate of one of the parties or with a
counsel representing a party.

2.3.9 A close family member of the arbitrator has a
significant financial interest in one of the parties
or an affiliate of one of the parties.

3. Orange List

3.1. Previous services for one of the parties or other
involvement in the case
3.1.1 The arbitrator has within the past three years

served as counsel for one of the parties or an
affiliate of one of the parties or has previously
advised or been consulted by the party or an
affiliate of the party making the appointment in an
unrelated matter, but the arbitrator and the party
or the affiliate of the party have no ongoing
relationship.

3.1.2 The arbitrator has within the past three years
served as counsel against one of the parties or an
affiliate of one of the parties in an unrelated
matter.

3.1.3 The arbitrator has within the past three years been
appointed as arbitrator on two or more occasions
by one of the parties or an affiliate of one of the
parties.6

3.1.4 The arbitrator’s law firm has within the past three
years acted for one of the parties or an affiliate of
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one of the parties in an unrelated matter without
the involvement of the arbitrator.

3.1.5 The arbitrator currently serves, or has served
within the past three years, as arbitrator in another
arbitration on a related issue involving one of the
parties or an affiliate of one of the parties.

3.2. Current services for one of the parties
3.2.1 The arbitrator’s law firm is currently rendering

services to one of the parties or to an affiliate of
one of the parties without creating a significant
commercial relationship and without the
involvement of the arbitrator.

3.2.2 A law firm that shares revenues or fees with the
arbitrator’s law firm renders services to one of the
parties or an affiliate of one of the parties before
the arbitral tribunal.

3.2.3 The arbitrator or his or her firm represents a party
or an affiliate to the arbitration on a regular basis
but is not involved in the current dispute.

3.3. Relationship between an arbitrator and another
arbitrator or counsel.
3.3.1 The arbitrator and another arbitrator are lawyers

in the same law firm.
3.3.2 The arbitrator and another arbitrator or the

counsel for one of the parties are members of the
same barristers’ chambers.7

3.3.3 The arbitrator was within the past three years a
partner of, or otherwise affiliated with, another
arbitrator or any of the counsel in the same
arbitration.

3.3.4 A lawyer in the arbitrator’s law firm is an arbitrator
in another dispute involving the same party or
parties or an affiliate of one of the parties.

3.3.5 A close family member of the arbitrator is a
partner or employee of the law firm representing
one of the parties, but is not assisting with the
dispute.

3.3.6 A close personal friendship exists between an
arbitrator and a counsel of one party, as
demonstrated by the fact that the arbitrator and
the counsel regularly spend considerable time
together unrelated to professional work
commitments or the activities of professional
associations or social organizations.
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3.3.7 The arbitrator has within the past three years
received more than three appointments by the
same counsel or the same law firm.

3.4. Relationship between arbitrator and party and others
involved in the arbitration
3.4.1 The arbitrator’s law firm is currently acting adverse

to one of the parties or an affiliate of one of the
parties.

3.4.2 The arbitrator had been associated within the past
three years with a party or an affiliate of one of the
parties in a professional capacity, such as a former
employee or partner.

3.4.3 A close personal friendship exists between an
arbitrator and a manager or director or a member
of the supervisory board or any person having a
similar controlling influence in one of the parties
or an affiliate of one of the parties or a witness or
expert, as demonstrated by the fact that the
arbitrator and such director, manager, other
person, witness or expert regularly spend
considerable time together unrelated to
professional work commitments or the activities of
professional associations or social organizations.

3.4.4 If the arbitrator is a former judge, he or she has
within the past three years heard a significant case
involving one of the parties.

3.5. Other circumstances
3.5.1 The arbitrator holds shares, either directly or

indirectly, which by reason of number or
denomination constitute a material holding in one
of the parties or an affiliate of one of the parties
that is publicly listed.

3.5.2 The arbitrator has publicly advocated a specific
position regarding the case that is being arbitrated,
whether in a published paper or speech or
otherwise.

3.5.3 The arbitrator holds one position in an arbitration
institution with appointing authority over the
dispute.

3.5.4 The arbitrator is a manager, director or member of
the supervisory board, or has a similar controlling
influence, in an affiliate of one of the parties,
where the affiliate is not directly involved in the
matters in dispute in the arbitration.
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4. Green List

4.1. Previously expressed legal opinions
4.1.1 The arbitrator has previously published a general

opinion  (such as in a law review article or public
lecture) concerning an issue which also arises in
the arbitration (but this opinion is not focused on
the case that is being arbitrated).

4.2. Previous services against one party
4.2.1 The arbitrator’s law firm has acted against one of

the parties or an affiliate of one of the parties in an
unrelated matter without the involvement of the
arbitrator.

4.3. Current services for one of the parties
4.3.1 A firm in association or in alliance with the

arbitrator’s law firm, but which does not share fees
or other revenues with the arbitrator’s law firm,
renders services to one of the parties or an affiliate
of one of the parties in an unrelated matter.

4.4. Contacts with another arbitrator or with counsel for one
of the parties
4.4.1 The arbitrator has a relationship with another

arbitrator or with the counsel for one of the parties
through membership in the same professional
association or social organization.

4.4.2 The arbitrator and counsel for one of the parties
or another arbitrator have previously served
together as arbitrators or as co-counsel.

4.5. Contacts between the arbitrator and one of the parties
4.5.1 The arbitrator has had an initial contact with the

appointing party or an affiliate of the appointing
party (or the respective counsels) prior to
appointment, if this contact is limited to the
arbitrator’s availability and qualifications to serve
or to the names of possible candidates for a
chairperson and did not address the merits or
procedural aspects of the dispute.

4.5.2 The arbitrator holds an insignificant amount of
shares in one of the parties or an affiliate of one of
the parties, which is publicly listed.

4.5.3 The arbitrator and a manager, director or member
of the supervisory board, or any person having a
similar controlling influence, in one of the parties
or an affiliate of one of the parties, have worked
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together as joint experts or in another professional
capacity, including as arbitrators in the same case.

A flow chart is attached to these Guidelines for easy reference
to the application of the Lists. However, it should be stressed
that this is only a schematic reflection of the very complex
reality. Always, the specific circumstances of the case prevail.

Notes
4 Throughout the Application Lists, the term ‘close family member’ refers to a

spouse, sibling, child, parent or life partner.
5 Throughout the Application Lists, the term ‘affiliate’ encompasses all

companies in one group of companies including the parent company.
6 It may be the practice in certain specific kinds of arbitration, such as maritime

or commodities arbitration, to draw arbitrators from a small, specialized pool. If
in such fields it is the custom and practice for parties frequently to appoint the
same arbitrator in different cases, no disclosure of this fact is required where all
parties in the arbitration should be familiar with such custom and practice.

7 Issues concerning special considerations involving barristers in England are
discussed in the Background Information issued by the Working Group.
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Flow chart IBA Guidelines
on Conflicts of Interest in
International Arbitration
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Vizer also rejected the IOC's Agenda 2020, a set of reforms approved in December, to 
make the Games more attractive and relevant to fans, bid cities and sponsors. The 
Agenda 2020 is the brainchild of Bach.

"My impression is your opinion you have exclusively for you," German Bach said after 
Vizer's speech, before getting the backing of more than a dozen major federations."We the 
undersigned....are expressing our disagreement on the opinions expressed this morning by 
the SportAccord President during the opening speech which do not reflect the views of the 
international federations," they said in a letter.

The federations, including football, swimming, athletics, sailing, hockey, badminton, 
shooting and triathlon among other, also backed Bach and his Agenda 2020 reforms.

(Editing by Ed Osmond)
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