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ICANN submits this Phase I Post-Hearing Brief to address the three issues set forth in 

Chairman Bienvenu’s letter dated October 9, 2019.       

I. The Status of the IRP Implementation and Oversight Team (IRP-IOT) and Its 
Relationship with ICANN and Its Board, Including the Recourse Available to a 
Party Wishing to Challenge the IOT’s Conduct or Decisions.  

A. The Status of the IRP-IOT and its Relationship With ICANN.  

1. As explained in detail below, the IRP-IOT is a separate and distinct entity from 

the ICANN Board, created by the global Internet community to assist in ensuring the Board’s 

accountability and transparency.  The purpose of the IRP-IOT and similar groups is to create a 

vehicle for the global Internet community to provide independent advice to the ICANN Board on 

matters related to its mission.  Any suggestion that such groups are to be equated with the Board 

is anathema to their separate existence and purpose.  The critical point for purposes of the Phase 

I issues is that the IRP-IOT is plainly not the ICANN Board, an individual Director, an ICANN 

Officer or a Staff member.  This Independent Review Process (“IRP”) Panel therefore does not 

have jurisdiction to adjudicate alleged shortcomings in the IRP-IOT’s conduct.   

2. Afilias’ submissions make clear that its Rule 7 Claim seeks to challenge the 

actions of the IRP-IOT.  But an IRP is limited to three narrowly defined categories of claims.  

The category relevant here is “Claims that Covered Actions constituted violations of the Articles 

of Incorporation or Bylaws.”1  “‘Covered Actions’ are defined as any actions or failures to act 

by or within ICANN committed by the Board, individual Directors, Officers, or Staff members 

that give rise to a Dispute.”2  Before reaching the merits of Afilias’ Rule 7 Claim – which 

ICANN addressed in earlier briefing – the Panel must deal with the jurisdictional question of 

whether actions of the IRP-IOT are “Covered Actions,” i.e., whether the IRP-IOT is “the Board, 

individual Directors, Officers or Staff members.”  The IRP-IOT clearly is not the ICANN Board, 

or an ICANN director, officer or staff member.  Indeed, Afilias has taken the position that 



 
 

2 
 

ICANN’s Bylaws do not permit ICANN even to participate in the IRP-IOT because the IRP-IOT 

is to be comprised of “members of the global Internet community.”3  Afilias is wrong in 

contending that ICANN can have no voice at all in the IRP-IOT’s deliberations and work.  

Nevertheless, Afilias’ position constitutes a stark acknowledgement that the IRP-IOT is separate 

and distinct from the ICANN Board and that it is wrong to conflate the two.    

3. The IRP-IOT was created by the organizations supporting ICANN (“Supporting 

Organizations”) and the committees advising ICANN (“Advisory Committees”) through the 

Cross Community Working Group on Enhancing ICANN Accountability (“CCWG-

Accountability”).  The CCWG-Accountability was established to provide proposals to enhance 

ICANN’s accountability and transparency commitments to the global Internet community.4  The 

CCWG-Accountability is separate and distinct from the ICANN Board.  Membership in the 

CCWG-Accountability and its working groups was open to any person appointed by the 

Supporting Organizations and Advisory Committees that chartered the CCWG-Accountability.5   

4. The IRP-IOT was created by the CCWG-Accountability in late 2015, while 

ICANN’s revised Bylaws were being finalized.  In its August 3, 2015 Draft Proposal on Work 

Stream 1 Recommendations, the CCWG-Accountability stated that “[d]etailed rules for the 

implementation of the IRP (such as rules of procedures) are to be created by the ICANN 

community through a [cross-community working group]6 . . . and approved by the Board, such 

approval not to be unreasonably withheld.”7  This recommendation was included in substantially 

identical form in the Final Report for Work Stream 1, dated February 23, 2016, and it was 

ultimately reflected in Section 4.3(n) of ICANN’s Bylaws.8   

5. On November 5, 2015, the three co-chairs of the CCWG-Accountability sent an 

email to a cross-community distribution list requesting volunteers to serve as members of the 
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IRP-IOT.  The CCWG-Accountability also requested that a representative of ICANN’s Legal 

Department join the IRP-IOT.9  All volunteers were accepted as members of the IRP-IOT.10  The 

first meeting of the IRP-IOT was held on January 14, 2016.11  Ten more meetings were held 

before ICANN’s new, substantially revised Bylaws went into effect on October 1, 2016.   

6. Consistent with the CCWG-Accountability’s recommendation (supra ¶ 4), 

Section 4.3(n)(i)(ii) of the Bylaws states that an IRP-IOT “shall be established in consultation 

with the Supporting Organizations and Advisory Committees and comprised of members of the 

global internet community” to “develop clear published rules for the IRP” that will “take effect 

upon approval by the Board, such approval not to be unreasonably withheld.”12  This is a 

reference to the IRP-IOT that already existed, which had been established by the Supporting 

Organizations and Advisory Committees through the CCWG-Accountability.  There was never 

any intention to reconstitute the IRP-IOT following adoption of the Bylaws, and no such effort 

was necessary until 2019 (infra ¶ 9).     

7. The first Chairperson of the IRP-IOT was J. Beckwith (“Becky”) Burr.  Ms. Burr 

resigned as Chairperson in November 2016, when she was appointed to the ICANN Board.13  

The co-chairs of the CCWG-Accountability asked David McAuley to succeed Ms. Burr as chair 

of the IRP-IOT, and he agreed to do so.14   

8. The IRP-IOT was responsible for determining its own internal operating 

procedures.  For example, the IRP-IOT decided that all participants affiliated with ICANN’s 

legal department and outside counsel (Jones Day) were to be counted as a single participant for 

purposes of assessing whether a quorum had been achieved.15  At the suggestion of IRP-IOT 

member Malcolm Hutty on November 29, 2018, the IRP-IOT began considering whether to 
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revise its quorum requirements to exclude ICANN internal or outside counsel altogether.16  

While Mr. Hutty supported this revision, other members of the IRP-IOT opposed it.17   

9. Despite having accepted all volunteers as members, the IRP-IOT has struggled 

with lack of participation and has been unable at times to muster a quorum.18  To address this 

problem, on June 26, 2019, the ICANN Board Accountability Mechanisms Committee 

(“BAMC”) sent a letter to the Supporting Organizations and Advisory Committees asking for 

new candidates to serve as active members of the IRP-IOT.19  On November 3, 2019, the Board 

affirmed the BAMC’s initial proposal to select new members to join the IRP-IOT.20   

10. In sum, the IRP-IOT clearly is not the ICANN Board, or an ICANN director, 

officer or staff member.  The ICANN Board does not direct how the community-selected Chair 

of the IRP-IOT presides over meetings or how the IRP-IOT more generally conducts its work.  

The purpose of the IRP-IOT is to provide recommendations from the global Internet community 

to the Board on the IRP Rules of Procedure.  The conduct of the IRP-IOT is not a “Covered 

Action” and therefore cannot be challenged by means of an IRP.  Despite this obvious flaw, 

Afilias bases its Phase 1 claim exclusively on accusations regarding the IRP-IOT’s alleged 

deficiencies in developing Rule 7 of the Interim Supplementary Procedures and presenting it for 

the Board’s consideration.  This claim, therefore, is not within the jurisdiction of this Panel and 

should be denied on this basis alone. 

B. Recourse to a Person Wishing to Challenge the IRP-IOT’s Decisions.  

11. The principle means for a person to challenge the IRP-IOT’s decisions is to 

actively participate.  As noted above, when the IRP-IOT was formed all persons who volunteered 

were accepted as members.  Moreover, the meeting transcripts and correspondence of the IRP-

IOT are posted on ICANN’s website and accessible to members and non-members alike.21  Non-

members can follow the proceedings of the IRP-IOT and provide input as they see fit.   
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12. A person also may challenge the conduct of the IRP-IOT by filing a complaint 

with the ICANN Ombudsman.  The Ombudsman provides “an independent internal evaluation of 

complaints by members of the ICANN community who believe that the ICANN staff, Board or 

an ICANN constituent body has treated them unfairly.”22  This contrasts with the jurisdiction of 

the IRP process, which reaches only the ICANN Board, staff, directors and officers, but not 

ICANN constituent bodies.  The CCWG-Accountability considered whether the IRP process 

should be expanded to allow review of conduct by Supporting Organizations and Advisory 

Committees, and emphatically determined that it should not.  The CCWG-Accountability’s 

determination was based in part on the fact that the Ombudsman is already chartered to handle 

complaints against the Supporting Organizations, Advisory Committees and other community 

groups, such as the IRP-IOT:   

[W]e conclude that while the IRP could be made applicable by amending 
Bylaws significantly, the IRP should not be made applicable to SO/AC 
activities, because it is complex and expensive, and the ICANN Ombuds 
Office is already chartered to handle complaints regarding whether an 
SO/AC/Group acted in accord with ICANN Bylaws and individual charters.23 

13. The conduct of the IRP-IOT also may be challenged indirectly by filing a 

Reconsideration Request under Section 4.2 of the Bylaws asking that the Board reconsider its 

approval of an IRP-IOT recommendation.  Among other grounds, such a request may be based 

on a contention that the Board approved a recommendation without consideration of material 

information that was unavailable at the time,24 or in reliance on false or inaccurate information.25   

14. A Reconsideration Request is first reviewed by the BAMC, which evaluates it to 

determine whether it meets formal requirements.26  If it satisfies formal requirements, the 

Reconsideration Request is sent to the Ombudsman to conduct an investigation and provide an 

evaluation.27  The BAMC then conducts any additional investigation that it deems appropriate 

and makes a recommendation to the Board.28  The recommendation is publicly posted and the 
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party that sought reconsideration has an opportunity to respond in writing prior to any Board 

action.29  

II. The Timeliness of Afilias’ Rule 7 Claim. 

15. ICANN argued in Section III of its Response to the Amended Request for 

Independent Review Process, served May 31, 2019, that all of Afilias’ claims are time barred.  

ICANN set out its position on Afilias’ Rule 7 Claim in detail at paragraphs 31 and 32 of its 

Supplementary Brief filed on September 27, 2019.  Afilias has never addressed this issue, despite 

its opportunity to do so in its Supplemental Brief on Amicus Requests and in its argument at the 

October 2, 2019 hearing. 

16. ICANN requests an opportunity to respond in the event that Afilias uses its Post-

Hearing Brief to address ICANN’s time-bar argument for the first time.  Otherwise, Afilias, by 

lying in wait, will have had an opportunity to respond to ICANN’s arguments while ICANN will 

have had no opportunity to respond to Afilias’ arguments, which would be contrary to the 

requirement of Article 20 of the ICDR Rules that each party be treated with equality and given a 

fair opportunity to present its case.  

III. The Relevance of the Authority Given to IRP Panels Under Section 4.3(o)(v) of the 
Bylaws to “Take Such Other Actions As Are Necessary for the Efficient Resolution 
of Disputes.” 

17. ICANN’s Supplemental Brief Regarding Phase I Issues and prior submissions 

show that there is no merit to Afilias’ contention that Rule 7 was improperly adopted.  They also 

show that, for three distinct reasons, the IRP Panel does not have authority to nullify, invalidate 

or disregard Rule 7 of the Interim Supplementary Procedures.   

a. First, as noted above, Afilias’ Rule 7 claim is based on the conduct of the IRP-

IOT and is not a Covered Action within the Panel’s jurisdiction.   
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b. Second, section 4.3(o) of the Bylaws expressly limits the Panel’s authority.  

Section 4.3(o)(iii) empowers the Panel to “[d]eclare whether a Covered Action 

constituted an action or inaction that violated the Articles of Incorporation or 

Bylaws . . ..”  (Emphasis added.)30  Similarly, section 4.3(o)(iv) empowers the 

Panel to “[r]ecommend that ICANN stay any action or decision, or take necessary 

interim action, until such time as the opinion of the IRP Panel is considered.”  

(Emphasis added.)31  The Panel’s remedial authority clearly does not extend to 

reversing the action of the Board that is being challenged.  Instead, the Panel’s 

role is confined to issuing declarations and recommendations.  It is then within the 

ICANN Board’s province to consider what remedial action should be taken.   

c. Third, the Bylaws approved in October 2016 added a provision making clear that 

the Panel is not authorized to “replace the Board’s reasonable judgment with its 

own so long as the Board’s action or inaction is within the realm of reasonable 

business judgment.”32  During the Phase I hearing, Afilias incorrectly argued that 

the Panel need not defer to the Board’s reasonable business judgment because 

prior IRP panels had rejected this argument.  However, this is the first IRP panel 

convened under the revised Bylaws, and it is thus the first panel to have its 

remedial authority expressly limited by the Board’s reasonable business 

judgment.  This is therefore a case of first impression, and the prior IRP decisions 

addressing the business judgment rule under California law are inapposite.  

Because the Interim Supplementary Procedures were adopted by the Board in the 

exercise of its reasonable business judgment, and Afilias has never contended 

otherwise, this Panel is without authority to invalidate Rule 7 as Afilias requests. 
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18. As the Panel cannot abrogate Rule 7, NDC and Verisign’s right to participate as 

amici, and the scope and nature of such participation, must be decided in accordance with the 

provisions of Rule 7.  There is no dispute that NDC and Verisign are entitled to participate as 

amici by the unambiguous terms of Rule 7, and that the Panel should lean in favor of their broad 

participation, as expressly directed by Rule 7.   

19. Section 4.3(o)(v) addresses the Panel’s authority to structure its procedures so as 

to promote efficiency, specifying that a Panel is authorized to “[c]onsolidate Disputes if the facts 

and circumstances are sufficiently similar, and take such other actions as are necessary for the 

efficient resolution of Disputes.”33  That provision does not expand the expressly limited scope 

of the Panel’s authority under sections 4.3(o)(iii) and (iv). 

20. The authority conferred on the IRP Panel by section 4.3(o)(v) to “take such other 

actions as are necessary for the efficient resolution of Disputes” confers a general authority 

empowering the panel to take other procedural steps, similar to consolidation, to ensure that an 

IRP is conducted efficiently.  That authority is expressly “[s]ubject to the requirements of this 

Section 4.3” – including its provisions regarding the content and application of the Rules of 

Procedure to be developed by the IRP-IOT.34  Thus, the general authority conferred on the panel 

to conduct the IRP efficiently cannot be read to conflict with, and certainly cannot supplant, the 

specific provisions of Rule 7 that govern participation of amicus curiae.  Indeed, if section 

4.3(o)(v) were interpreted to confer such authority, it would effectively render the Interim 

Supplementary Procedures meaningless: a panel could disregard any of the Interim 

Supplementary Procedures by determining that they interfered with the pursuit of efficiency.  

This is clearly an incorrect approach.     
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21. To the extent that section 4.3(o)(v) has any relevance to the Phase I issues at all, it 

is because the principle of efficiency that it embodies is fully consistent with Rule 7’s specific 

provisions regarding amicus participation.  Indeed, section 4.3(o)(v) is echoed in Rule 5 of the 

Interim Supplementary Procedures, which directs the IRP panel to consider accessibility, fairness 

and efficiency in its conduct of the IRP, and in Article 20 of the ICDR Rules, which authorizes 

the Panel to “take such additional steps as are necessary to protect the efficiency and integrity of 

the arbitration proceeding.” 

22. Efficiency, as well as integrity, is promoted by conducting this IRP in a manner 

that will achieve the most correct, fair and just result with a minimum of waste.  Afilias’ claims 

are based primarily on alleged conduct by NDC and Verisign, and the relief that Afilias seeks is 

to disqualify NDC as the winning bidder in the .WEB auction.  Those claims will be resolved 

more efficiently with the fulsome participation of NDC and Verisign than without it.  Not only 

will NDC and Verisign’s participation yield a more correct, fair and just award, it also will result 

in a decision less likely to be vulnerable to collateral attack.   

23. In contrast, Afilias’ desperate attempt to bar NDC and Verisign from participating 

in this proceeding – and to effectively try them in absentia – has undermined the efficient 

resolution of this IRP.  Afilias has submitted more than 100 pages of briefing before the 

Procedures Officer and this Panel seeking to exclude NDC and Verisign from this matter.  While 

Afilias gives much lip-service to considerations of efficiency, its tactics have resulted in 

monstrously complicating and delaying this proceeding.  Indeed, its unauthorized attack on Rule 

7 before the Procedures Officer resulted in this proceeding being mired in tangential, 

unnecessary conflict for several months while the Procedures Officer was appointed, accepted 

briefing, held a hearing, and then decided not to determine the amicus curiae applications 
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