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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

COMMERICAL CONNECT, LLC
1418 South 3 Street
Louisville, Kentucky 40208
Plaintiff
VS.
INTERNET CORPORATION FOR ASSIGNED
NAMES AND NUMBERS
Defendant
SERVE: C T CORPORATION SYSTEM
818 WEST SEVENTH ST STE 930
LOS ANGELES CA 90017
AND

INTERNATIONAL CENTRE FOR DISPUTE
RESOLUTION

Defendant

SERVE: CORPORATION SERVICE COMPANY

80 STATE STREET

ALBANY, NEW YORK, 12207-2543
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CIVIL ACTION NO.
3:16-CV-00012-JHM

Comes the Plaintiff, Commercial Connect, LLC, by counsel, and for its

Complaint against the Defendants, and states as follows:
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PRELIMINARY STATEMENT

1. This is an action for damages and temporary and permanent injunctive
relief brought on behalf of Commercial Connect, LLC, arising out of the unlawful and
improper conduct of the Internet Corporation for Assigned Names and Numbers and the
International Centre for Dispute Resolution. |

2. Commercial Connect alleges multiple causes of action, specifically: 1)
breach of contract; 2) fraudulent misrepresentation and; 3) breach of the covenant of
good faith and fair dealing.

3. Commercial Connect moves this Court to grant temporary and permanent
injunctive relief

PARTIES

4. The Plaintiff, Commercial Connect, L.L.C., offers domain name registry
services to the e-commerce market. In 2000, Commercial Connect began the application
process to operate a top-le§e1 domain (“TLD”) name registry, to wit: “.shop”.
Commercial Connect was formed under the laws of the Commonwealth of Kentucky on
Commercial Connect’s corporate headquarters is located at 1418 S. 3" Street, Louisville,
Kentucky 40208.

5 The Defendant, Internet Corporation for Assigned Names and Numbers
(“ICANN?) is a non-profit public benefit corporation that was formed under the laws of
the state of California on September 30, 1998. ICANN is tasked with administering the
internet’s Domain Name System (“DNS™).

6. The Defendant, International Centre for Dispute Resolution (hereinafter

“ICDR?), is a subsidiary of the American Arbitration Association (“AAA”), a non-profit
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alternative dispute resolution organization organized under the laws of the state of New
York. The ICDR provides conflict management services for international matters under
the auspices of the AAA.

JURISDICTION AND VENUE

7. This Court’s subject matter jurisdiction over the Defendants is founded
upon federal diversity grounds pursuant 28 U.S. Code §1332.

8. This Court’s personal jurisdiction over the Defendants in founded upon
the principles of minimum contacts and the effects of the Defendants’ conduct in the
forum.

a. The Defendant ICANN purposefully availed itself to the privilege of
conducting business in the Commonwealth of Kentucky by advertising
its domain name application system and contracting with prospective
registry operators in Kentucky. ICANN’s business activities are
conducted via its highly interactive website, where prospective registry
operators submit application materials, monitor the status of their
application, and communicate with [CANN representatives.

b. The Defendant ICDR contracted with [CANN to provide alternative
dispute resolution services to those prospective registry operators, and
transacted with those parties via its website. Like ICANN, the ICDR’s
website is highly interactive, requiring prospective registry operators
to conduct any and all of its business with ICDR through its web-

portal.
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9. Proper venue for this action is in the United States District Court of the
Western District of Kentucky at Louisville, Kentucky, pursuant to 28 U.S. Code §1391,
as a substantial part of the events or omissions giving rise to the claim occurred. At all
relevant times, the Plaintiff has conducted business and interacted with the Defendants
from its principal place of business in Louisville, Kentucky.

HISTORY OF ICANN’S gTLLD PROGRAM

10.  In 1998, ICANN was established to manage key aspects of the internet
infrastructure, including the coordination of the global internet’s system of unique
identifiers—1) domain names; 2) internet protocol addresses; and 3) protocol port and
parameter numbers. (Exhibit [ —ICANN Bylaws, Article 1, Section 1).

11.  Inherent to the management of domain names, ICANN set out to establish
a process of introducing new generic top-level domains (“gTLDs™) to promote consumer
choice and competition. (Exhibit 2— GNSO Final Report,; Part A). Over time, [CANN
expanded the DNS from the original six gTLDs (“.com”; “.org™; “.net”; “.edu”; “.gov";
and “.mil”) to 22 gTLDs and approximately 250 country-code TLDs (“ccTLDs™).

2. In 2005, the Generic Names Supporting Organization (“GNSO?),
ICANN’s DNS policy-making arm, began to develop a process for introducing new
eTLDs. (Exhibit 3 — GNSO Issue Report 5 December 20035).

13.  In 2008, ICANN’s Board of Directors adopted 19 specific GNSO policy
recommendations for the implementation of a new gTLD program. A key component of
the new policy recommendations was the process by which parties (or, prospective

applicants) could apply to become the designated “Registry Operator” charged with “the
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technical operation of the TLD, including all of the names registered in that TLD.”
(Exhibit 4 — Applicant Guidebook).

14.  The GNSO set forth its new gTLD program’s application criteria in a
document it called the Applicant Guidebook. (Exhibit 4 — Applicant Guidebook). Upon
the ICANN Board’s approval of the Applicant Guidebook in 2011, the new gTLD
program was officially launched.

15.  The Applicant Guidebook was intended to provide prospective applicants
for new gTLDs to understand the application process as well the objective and
measureable criferia that would be used in that application process. (Exhibit 2; Part A).

16.  Through the adoption of the Applicant Guidebook, ICANN established a
set of principles, including the following:

“A set of technical criteria must be used for assessing a new gTLD
registry applicant to minimise the risk of harming the operational stability,
security and global interoperability of the Internet.” (Exhibit 3 — GNSO Issue
Report 5 December 2005).

17.  Among the core GNSO recommendations adopted by ICANN was the
following recommendation regarding the gTLD application process:

“ICANN must implement a process that allows the introduction of new
top-level domains. The evaluation and selection procedure for new gTLD
registries should respect the principles of fairness, transparency and non-
discrimination. All applicants for a new gTLD registry should therefore be
evaluated against transparent and predictable criteria, fully available to the
applicants prior to the initiation of the process. Normally, therefore, no
subsequent additional selection criteria should be used in the selection process.”
(Exhibit 3 — GNSO Issue Report 5 2005).

18. After receiving over 1900 applications, the gTLD Applicant System

(“TAS”) closed on May 30, 2012. (Exhibit 5 — New gTLD Update 30 May 2012).
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19.  The final version of the Applicant Guidebook was made available to

gTLD applicants on June 4, 2012, five days after the 2012 TAS had closed.

ICANN’S DISPUTE RESOLUTION PROCESSES

20.  Inaddition to general application procedures, ICANN’s new gTLD
program Applicant Guidebook set forth a complex Dispute Resolution Procedure
(“DRP™) designed to resolve disputes between applicants. (Exhibit 4 — Applicant
Guidebook Attachment to Module 3).

21.  Specifically, the Applicant Guidebook set forth the grounds upon which
one applicant could object to the application of another applicant. Relevant to this action
is the “String Confusion Objection,” which refers to “the objection that the string
comprising the potential gTLD is confusingly similar to an existing top-level domain or
another string applied for in the same round of applications.” (Exhibit 4 — Applicant
Guidebook Attachment to Module 3).

22.  The Applicant Guidebook provided that applications containing identical
or similar gTLD strings would be categorized by an ICANN panel in groups known as
“Contention Sets.” .(Exhibit 4 — Applicant Guidebook Attachment to Module 4, Article
4.1).

23. The Applicant Guidebook established that the International Centre for
Dispute Resolution would serve as the Dispute Resolution Service Provider (“DRSP™) for
String Confusion Objections within Contention Sets (Exhibit 4 — Applicant Guidebook

Attachment to Module 3; Article 3(a)).
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'24.  The Applicant Guidebook established that each dispute resolution
proceeding, including those involving String Confusion Objections, would be
administered by a panel of three experts constituted by the DRSP, and in accordance with
the DRSP’s rules and Applicant Guidebook dispute resolution procedure. (Exhibit 4 —
Applicant Guidebook Attachment to Module 3; Article 4(c)).

25.  The Applicant Guidebook further provided that in the event that the
Applicant Guidebook dispute resolution procedure conflicted with the DRSP’s rules, the
Applicant Guidebook procedure “shall prevail.” (Exhibit 4 — Applicant Guidebook
Attachment to Module 3; Article 4(c)).

26.  One measure of criteria to be applied in the Contention Set stage of the
dispute resolution process is the “Community Priority Evaluation” (“CPE”). The
Applicant Guidebook directed that applicants in a given Contention Set may participate
in the CPE, where an ICANN-appointed panel would score applicants based on metrics
concerning the extent to which an applicant represents a recognized “community.”
(Exhibit 4 — Applicant Guidebook Attachment to Module 4; 4.2).

27.  Inthe event that the Contention Set cannot be resolved through
Community Priority Evaluation, or any prior String Similarity related proceeding, the
right to operate the gTLD in question proceeds to an IC ANN-facilitated auction. (Exhibit
4 — Applicant Guidebook Attachment to Module 4; 4.3).

COMMERCIAL CONNECT’S ORIGINAL ¢TLD APPLICATION

28.  In 2000, ICANN opened an application process for the “.shop” TLD.
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29. At that time, Commercial Connect began the application process to
operate the “.shop” TLD. By operating the “.shop” registry, Commercial Connect sought
to provide uniform oversight to e-commerce merchant registrars.

30. Commercial Connect completed its application and paid a $50,000.00
application fee in 2000.

31.  Commercial Connect’s original application was never approved nor was it
rejected by ICANN. Instead, ICANN informed Commercial Connect that its original
application would be held until the next round of consideration for TLD applications to
be held in 2004.

32, In 2004, ICANN determined that Commercial Connect lacked the
necessary “‘significant community sponsor” to be considered in that application round,
and that Commercial Connect would have to wait until the next round expected to take
place in 2006.

33, Despite assurances to the contrary, ICANN did not commence a TLD
application round in 2006. Instead, ICANN commissioned its GNSO to overhaul the
TLD process (see paragraphs 9 — 18).

COMMERCIAL CONNECT’S 2012 gTLD APPLICATION

34.  With the promise of “fairness, transparency and non-discrimination™ in the
adoption of the Applicant Guidebook, Commercial Connect was eager to participate in
[ICANN’s new gTLD application round.

35. Executives from Commercial Connect participated in over 30 ICANN-
hosted meetings concerning the new gTLD program in order to fine-tune its own

application.
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36.  Commercial Connect paid $185,000.00 to participate in the new gTLD
program application process from 2012 to 2013.

COMMERCIAL CONNECT’S STRING SIMILARITY OBJECTIONS

37. After ICANN’s TAS closed in May, 2012, Commercial Connect filed
objections to 21 applications on the basis of String Confusion (see Paragraphs 9 — 22).

38.  Per the Applicant Guidebook, Commercial Connect’s application was
placed in a Contention Set with other applicants.

39.  The String Similarity Disputes were commenced before the ICDR in 2013.

40.  In order to participate in [CDR’s String Similarity Dispute proceedings,
Commercial Connect paid $6000.00 for the expert mediators and $2850.00 in
administrative fees per dispute, totaling $179,850.00.

ICANN & ICDR FAILED TO FOLLOW ¢TLD PROCEDURES

41. Despite ICANN’s assurances that applications for new gTLD’s would be
evaluated with respect to the principles of “faiméss, transparency and non-
discrimination,” both the application processes and the related dispute resolutions
procedures were fraught with a lack of transparency.

42. ICANN retained unqualified evaluators as panel members tasked with
reviewing the “.shop™ applications. These evaluators failed to apply objective criteria in
the application process.

43.  The lack of measurable and objective criteria resulted in inconsistent
application decisions across the gTLD application process, necessitating the institution of

lengthy and costly dispute resolution proceedings.
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44, Members of the expert panels tasked with evaluating “String Similarity™
components of the gTLD applications failed to apply ICANN’s pre-published criteria.

45.  Members of the expert panels tasked with Commercial Connect’s CPE
were unqualified, having no relevant experience in the e-commerce community.

46.  Despite guaranteeing that a prevailing party would recoup ICDR fees, the
ICDR has failed to refund $60,000.00 in fees to Commercial Connect for matters in
which Commercial Connect prevailed during the dispute resolution proceedings.

47.  Because the ICDR has failed to apply the appropriate criteria in evaluating
claims and resolving disputes, ICANN has designated the “.shop” gTLD rights t‘)e sold at

auction in January, 2016.

CLAIMS

FIRST CLAIM FOR RELIEF FOR FRADULENT MISREPRESENTATION AGAINST

ICANN

48.  Plaintiff repeats and realleges the averments of paragraphs 1 — 47 above as
though fully though set forth herein.

49. By and through the publication of its Applicant Guidebook, ICANN made
representations and promises concerning the process by which gTLD applications would
be evaluated and processed.

50.  Therepresentations and promises concerning the gTLD application
evaluation and process made by ICANN were not fulfilled as the application process
proceeded.

51. By its acts and omissions, ICANN was aware that the representations

made in the Applicant Guidebook were false and/or misleading.
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N ICANN was aware that the representations made in the Applicant
Guidebook would induce applicants like the Plaintiff to enter the gTLD application
process.

53.  Commercial Connect justifiably relied upon ICANN’s representations
when it entered the 2012 gTLD application process.

54.  Asaresult of its justifiable reliance upon ICANN’s misrepresentations,
Commercial Connect has suffered significant economic damages in excess of
$200,000.00.

SECOND CLAIMS FOR RELIEF FOR BREACH OF CONTRACT AGAINST ICANN

55.  Plaintiff repeats and realleges the averments of paragraphs 1 — 55 above as
though fully though set forth herein.

56.  ICANN developed a contractual relationship with Commercial Connect
whereby Commercial Connect paid valuable consideration to ICANN in exchange for the
right to participate in [CANN’s New gTLD Application Process.

57.  ICANN outlined its contractual obligations in its Applicant Guidebook.

58.  ICANN breached its contractual obligations when it failed to apply the
pre-published application process as provided in the Applicant Guidebook, specifically:

a. ICANN failed to implement objective and measurable criteria in its
gTLD application evaluation processes;

b. ICANN failed to appoint the experts to its CPE panel with the
appropriate e-commerce background to evaluate the question of

community priority;
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c. ICANN failed to properly instruct expert panel members of the

applicable objective and measurable criteria.

THIRD CLAIM FOR RELIEF FOR BREACH OF COVENANT OF GOOD FAITH

AND FAIR DEALING AGAINST ICANN

59. Plaintiff repeats and realleges the averments of paragraphs 1 — 58 above as
though fully though set forth herein.

60.  There was an implied covenant of good faith and fair dealing that existed
between ICANN and Commercial Connect when the parties entered into the contractual
relationship of the gTLD application process.

61.  ICANN breached the covenant of good faith and fair dealing when it acted
in a way that deprived Commercial Connect of the benefits of the agreement as set forth
in the Applicant Guidebook, namely, a gTLD application, evaluation, and selection
process founded on the principles of fairness, transparency, and non-discrimination.

62. ICANN’s breach of the covenant of good faith and fair dealing when it:

a. Refused to disclose the identity of certain alleged “experts™ retained to
evaluate applicants during different stages of the gTLD application
process;

b. Refused to adhere to a “first come, first served” schedule upon the
introduction of the 2012 gTLD application round:;

c. Implementing arbitrary deadlines for appeals and dispute resolution
proceedings without providing sufficient notice to applicants;

d. Failing to provide sufficient oversight of its so-called “expert” panels.

FOURTH CLAIM FOR RELIEF FOR BREACH OF CONTRACT AGAINST ICDR
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63.  Plaintiff repeats and realleges the averments of paragraphs 1 — 62 above as
though fully though set forth herein.

64.  ICDR developed a contractual relationship with Commercial Connect
whereby Commercial Connect paid val.uable consideration to ICDR in exchange for
alternative dispute resolution services.

65. ICDR’s contractual obligations were set forth in the portions of ICANN’s
Applicant Guidebook concerning the dispute resolution process, as well as on ICDR’s
website and ICANN’s website.

66.  ICDR breached its contractual obligations when it failed to fully refund
Commercial Connect certain fees after Commercial Connect was the prevailing party in
three dispute proceedings.

DAMAGES

67.  Asadirect and proximate result of the Defendant ICANN’s acts and
omissions, the Plaintiff has sustained damages in excess of $200,000.00.

68.  Asadirect and proximate result of the Defendant ICDR’s acts and

omissions, the Plaintiff has sustained damages in excess of $170,000.00.

WHEREFORE, Plaintiff, Commercial Connect respectfully requests as follows:

(1 An award of monetary damages against the Defendant, Internet
Corporation for Assigned Names and Numbers, according to the proof;

(2)  Anaward of monetary damages against the Defendant, International

Centre for Dispute Resolution, according to the proof;;
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3) For entry of a preliminary and permanent injunction prohibiting Internet
Corporation for Assigned Names and Numbers, its officers, directors,
employees, agents, and others acting in concert or in association with it,
from selling the rights to operate the ““.shop” registry at auction;

(4)  All costs herein expended;

(5)  Any and all other just relief to which the Plaintiff may appear entitled.

lly submitte

Paul R. Schurman, Jr.
Avery & Schurman, P.L.C.
115 N. Watterson Trail
Louisville, KY 40243
(502) 244-3153

Counsel for Plaintiffs
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Case Sfég-ﬁﬁOOOlZ-JHM Document 1-2 Filed 01/06/16 Page 2 of 3 PagelD #: 17

Resources -

»

Page 2 of 95

Archive (/resources/pages/bylaws-2012-02-25-en#VI1l)
(/resources/pages/aichiYRo| E IX: COUNTRY-CODE NAMES SUPPORTING ORGANIZATION
gg:zeg; 2-02- (/resources/pages/bylaws-2012-02-25-en#lX)
ARTICLE X: GENERIC NAMES SUPPORTING ORGANIZATION
Board Code of {/resources/pages/bylaws-2012-02-25-en#X)
Conduct ARTICLE XI: ADVISORY COMMITTEES (/resources/pages/bylaws-2012-02-25-
(/resources/pages/codeén#xn
of-conduct-

ARTICLE XI-A: OTHER ADVISORY MECHANISMS (/resources/pages/bylaws-
, 2012-02-25-en#XI-A)

Board Conflicts ARTICLE XII: BOARD AND TEMPORARY COMMITTEES

of Interest Policy

(Iresources/pages/coi- {/resources/pages/bylaws-2012-02-25-en#XIl)

2012-05-15-en)

2012-02-25-en) ARTICLE Xill: OFFICERS (/resources/pages/bylaws-2012-02-25-en#XI11)
Board ARTICLE XIV: INDEMNIFICATION OF DIRECTORS, OFFICERS,
Statements of EMPLOYEES, AND OTHER AGENTS (/resources/pages/bylaws-2012-02-25-
Interest en#XIV)

(Iresources/pages/soiSARTICLE XV: GENERAL PROVISIONS (/resources/pages/bylaws-2012-02-25-
2012-02-25-en)

en#XV)
Lobbying ARTICLE XVI: FISCAL MATTERS (/resources/pages/bylaws-2012-02-25-
Disclqsur_es & en#XVI)
gg;g'::m” ARTICLE XVII: MEMBERS (Jresources/pages/bylaws-2012-02-25-er#XVii)

(/resources/pages/lobbfiRd/CLE XVIII: OFFICES AND SEAL (/resources/pages/bylaws-2012-02-25-
disclosures- en#XVIII

contributions- ARTICLE XIX: AMENDMENTS (/resources/pages/bylaws-2012-02-25-en#XIX)
2015-11-18-en) ARTICLE XX: TRANSITION ARTICLE (/resources/pages/bylaws-2012-02-25-

Summary of en#xX)
Conflicts of ANNEX A: GNSO (Generic Names Supporting Organization) POLICY

Interest and

Ethics Practices DEVELOPMENT PRQCESS (/resources/paqes/bvlaws-Z01 2-02-25-en#AnnexA)
Review ANNEX B: ccNSO (Country Code Names Supporting Organization) POLICY-
(/resources/files/summ&EVELOPMENT PROCESS (ccPDP) (/resources/pages/bylaws-2012-02-25-
ethics-review- en#AnnexB)

2013-05-13-en) ANNEX C: THE SCOPE OF THE ccNSO (Country Code Names Supporting.

Organization) (/resources/pages/bylaws-2012-02-25-en#AnnexC)

Agreements
(/resources/pages/agreements-

2012-02-25-en) . .
ARTICLE I: MISSION AND CORE (Councn of Reglstrarrrsﬁ) VALUES

Annual Reports -

(/resources/pages/annggktion 1. MISSION
report-2012-02-25-

en) The mission of The internet Corporation for Assigned Names and Numbers ("ICANN
Financials (Internet Corporation for Assigned Names and Numbers)") is to coordinate, at the
(/resources/pages/financiatst level, the global Internet's systems of unique identifiers, and in particular to
2012-02-25-en) ensure the stable and secure operation of the Internet's unique identifier systems. In
Planning particular, ICANN (Internet Corporation for Assigned Names and Numbers):

(/resources/pages/planning-

2012-02-25-en) 1. Coordinates the allocation and assignment of the three sets of unique

Presentations identifiers for the Internet, which are

(/resources/pages/archive-

a1-2012-02-25-en)

a. Domain names (forming a system referred to as "DNS (Domain Name

RFPs .

(/resources/pages/rfps- System)”);

2012-02-25-en)

Litigation b. Internet protocol ("IP (Internet Protocol or Intellectual Property)”)

(/Fesources/pages/Iitigation- addresses and autonomous system ("AS (Autonomous System (“AS”)
2012-02-25-en) - Numbers)") numbers; and

https://www.icann.org/resources/pages/governance/bylaws-er/ 1/5/2016
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Resources - |

Newsletter

Page 3 of 95

c. Protocol (Protocol) port and parameter numbers.

(/resources/pages/newsletter-

2014-03-18-en)

» Correspondence

root name server system.

(/resources/pages/correspondence-

2012-09-24-en)
Quarterly Reports

3. Coordinates policy development reasonably and appropriately related to these
technicatfunctions.

(Iresources/pages/quarterly-

reports-2014-11-
13-en)

Groups
2012-02-06-en)

Business

Section 2. CORE (Council of Registrars) VALUES

In performing its mission, the following core values should guide the decisions and

1. Preserving and enhancing the operational stability, reliability, security, and

(Iresources/pages/business) 9lobal interoperability of the Internet.

Contractual
Compliance

2. Respecting the creativity, innovation, and flow of information made possible by
the Internet by limiting ICANN (Internet Corporation for Assigned Names and

(resources/pages/complianceyumbers)'s activities to those matters within ICANN (Internet Corporation for

2012-02-25-en)

Registrars

(/resources/pages/registrars-

0d-2012-02-25-en)

Registries

(/resources/pages/registries-

46-2012-02-25-en)

Operational Metrics

(/resources/pages/metrics-

gdd-2015-01-30-en)

Identifier Systems
Security, Stability
(Security, Stability
and Resiliency) and
(/resources/pageslis-
ssr-2014-11-24-en)

ccTLDs
(/resources/pages/cctids-
21-2012-02-25-en)

Internationalized
Domain Names
(/resources/pages/idn-
2012-02-25-en)

Universal
Acceptance
Initiative

(/resources/pages/universal-

acceptance-2012-
02-25-en)

https://www.icann.org/resources/pages/governance/bylaws-en/

Assigned Names and Numbers)'s mission requiring or significantly benefiting

from global coordination.

3. To the extent feasible and appropriate, delegating coordination functions to or

-recognizing the policy role of other responsible entities that reflect the interests of

affected parties.

4. Seeking and supporting broad, informed participation reflecting the functional,
geographic, and cultural diversity of the Internet at all levels of policy
development and decision-making.

5. Where feasibie and appropriate, depending on market mechanisms to
promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain names
where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that (i)
promote well-informed decisions based on expert advice, and (i) ensure that
those entities most affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively,
with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet while, as
part of the decision-making process, obtaining informed input from those entities
most affected.

10. Remaining accountable to the Internet community through mechanisms that

effectiveness.
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REFERENCE MATERIAL -- GLOSSARY

FINAL REPORT: PART B
ABSTRACT

This is the Generic Names Supporting Organization's Final Report on the Introduction of New Tap-Level Domains. The Report
is in two parts. Part A contains the substantive discussion of the Principles, Policy Recommendations and implementation
Guidelines and Part B contains a range of supplementary materials that have been used by the Committee during the course
of the Policy Development Process.

The GNSO Committee on New Top-Level Domains consisted of all GNSO Council members. All meetings were open t
wide range of interested stakeholders and observers. A set of participation data is found in Part B

Many of the terms found here have specific meaning within the context of ICANN and new top-level domains discussion. A fuil
glossary of terms is available in the Reference Material section at the end of Part A,

BACKGROUND

1. The Internet Corporation for Assigned Names and Numbers (ICANN) is responsible for the overall coerdination of “the
global Internet's system of unique identifiers” and ensuring the "stable and secure operation of the Internet's unique identifler
systems. In particular, ICANN coordinates the “alloeation and assignment of the three sets of unique identifiers for the
Internet”. These are "domain names™(forming a system called the DNS); Internet protocol (IP) addresses and autonomous
system (AS) numbers and Protocol port and parameter numbers”. ICANN is also responsible for the “operation and evoiution
of the DNS root name server system and policy development reasonably and appropriately related to these technical
functiens”. These elements are all contained in ICANN's Mission and Core Values{1] in addition to provisions which enabie
policy development work that, once approved by the ICANN Board, become binding on the organization. The resuits of the
policy devalopment process found here relate to the introduction of new generic top-level domains

2. This decument is the Final Report of the Generic Names Supporting Organisation's (GNSQ) Policy Deveiopment Process
(PDP) that has been conducted using ICANN's Bylaws and policy development guidelines that relate to the work of the

GNSO. This Report reflects a comprehensive examination of four Terms of Reference designed to establish a stable and
ongoing process that facilitates the introduction of new top-level domains. The policy development procass (PDP) is part of

the Generic Names Supporting Organisation's {(GNSO) mandate within the [CANN structure. However, ciose consultation with
other ICANN Supporting Organisations and Advisory Committees has been an integral part of the process. The consuitations
and negotiations have also included a wide range of interested stakeholders from within and outside the ICANM community[2]. -
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3. The Final Report is in two parts. This document is Part A and contains the full explanation of each of the Principies,
Recommendations and Implementation Guidelines that the Committee has developed since December 2005[3]. Part B of the
Report contains a wide range of supplementary materials which have been used in the policy development process including
Constituency Impact Statements (CIS), a series of Working Group Reports on important sub-elements of the Committee's
deliberations, 3 coilection of external reference materials, and the procedural documentation of the policy development
process[4].

4. The finalisation of the pelicy for the introduction of new top-level domains is part of a long series of events that have
dramaticailly changed the nature of the Internet. The 1962 ARPANET diagram shows the initial design of a network that is now
global in its reach and an integral part of many lives and businesses. The policy recommendations found here illustrate the
complexity of the internet of 2007 and. as a package, propuse a system {o add new top-level domains in an orderly and
transparent way. The ICANN Staff implementation Team, consisting of policy, operalional and legat staff members, has
worked closely with the Commities on all aspests of the policy development process(5]. The ICANN Board has received
regutar information and updates about the process and the substantive resuits of the Committeg’s work.

=)
ToP
ULeA

THE ARPA NETWORK

THE ARPA NErwok

SEFT 1969

DEC  {ti1

| NoDE ¥ nases

5. The majority of the early work on the introduction of new top-level domains is found in the IETF's Request for Comment
series. RFEC 1034(6] is 2 fundamental resource that explains key concepts of the naming system. Read in conjunction with
RFC920[7], an historical picture emerges of how and why the domain name system hierarchy has been organised. Postel &
Reynolds set out in their RFCH20 introduction about the "General Purpose Domains” that .. "While the initial domain name
"ARPA" arises from the histary of the development of this system and environment, in the future mast of the top level names
wilt be very general categories like “gavernment”, "education”, or "commercial”. The motivation is to provide an organization
name that is fres of undesirable semantics.”

8. In 2007, the Internet is multi-dimensional and its development is driven by widespread access to inexpensive
communications technologies in many parts of the world. in addition, giobal travel is now relatively inexpensive, efficient and
readily available to a diverse range of travellers, As a consequence, citizens no longer automatically associate themseives
with countries but with international communities of linguistic, cultural or professional interests independent of physicat
location. Many people now exsrcise multiple citizenship rights, speak many different languages and quite often live far fram
where they were born or educated. The 2007 OECD Factbook[8] provides comprehensive statistics about the impact of
migration on OECD member countries. In essence, many populations are fluid and changing due in part to easing labour
movermnent restrictions but also because technology enables workers 1o live in one place and work in another relatively sasily.
As a resuit, companies and organizations are now global and operate across many geographic berders and jurisdictions. The
fallowing illustration[9] shows how rapidly the number of domain names under registration has increased and one could
expect that trend to continue with the introduction of new top-level domains.

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm 1/5/2016
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7. A key driver of change has been the introduction of competition in the registration of domain names through ICANN
Accredited Registrars[10]. In June 2007, there were more than 800 accredited registrars who register names for end users
with ongoing downward pressure on the prices end-users pay for domain name registration.

8. ICANN's work on the introduction of new top-level domains has been underway since 1999. By mid-1993, Working Group C
[11] had quickly reached consensus on two issues, namely that ".. [CANN should add new gTLDs to the root. The second is
that ICANN should begin the deployment of new gTiDs with an initial rollout of six ta ten new gTLDs, followed by an
evaluation period”. This work was undertaken throughout 2000 and saw the introduction of, for example, coop, .aero and .biz.

9. After an evaluation period, a further round of sponsorad TLDs was introduced during 200 d 2004 which included,

amongst others, .mcbi and .travel[12].

10. The July 2007 zone file survey statistics from www.registrarstats. com[13] shows that there are slightly v han
96,000,000 top level domains registered across a selection of seven top-level domains including .com, net and .info.
Evidence from potential new applicants provides more impatus to implement a system that enables the ongoing introduction of
new top level domains[14]. In addition, interest from Internet users who could use Internationalised Domain Names (IDNs) in a
wide variety of scripts beyond ASCH is growing rapidly.

11, To arrive at the full set of policy recommendations which are found here, the Committes considered the responses to a
Call for Expert Papers issued at the beginning of the policy development process[15], and which was augmented by a full set
of GNSO Constituency Statements[16]. These are all found in Part B of the Fina/ Report and should be read in conjunction
with this document. In addition, the Committee received detailed responses from the Impiementation Team about proposed
policy recommendations and the implementation of the recommendations package as an on-line application process that
could be used by a wide array of potentiat applicants.

12, The Cemmittee reviewed and analysed a wide variety of materials including Working Group C's findings, the evaluation
reports from the 2003 & 2004 round of sponsored top-levet domains and a full range of other historic materials[17].

13. In the past, a number of different approaches to new top level domains have been considered including the formutation of
a structured taxonomy[18] of names, for example, .auto, .beoks, .travel and .music. The Committee has opted to enable
potential applicants to seif-select strings that are either the most appropriate for their customers or potentially the most
marketabie. It is expected that applicants will apply for targeted community strings such as .travel for the travel industry

and .cat for the Catalan community as well as some generic strings. The Committee identified five key drivers for the
introduction of new top-level damains

(i) it is consistent with the reasons articulated in 1999 when the first proci-of-concept round was initiated

(ii) There are no technical impediments to the intraduction of new top-level domains as evidenced by the two previous

rounds

(iii) Expanding the domain name space to accommedate the intreduction of both new ASCII and internationalised domain
name {IDN) top-level domains will give end users more choice about the nature of their presence on the Internet.
In addition, users will be able to use domain names in their language of choice

{iv) There is demand for additional tap-tevel domains as a business opportunity. The GNSO Committes expects that this
business opportunity will stimulate competition at the registry service level which is consistent with ICANN's Care
Value 6

{v} Na compelling reason has been articulated to not proceed with accepting applications for new top-level domains
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14. The remainder of this Report is structured around the four Terms of Reference. This includes an explanation of the
Principles that have guided the work taking into accaunt the Governmental Advisory Committee’s March 2007 Pubiic Policy
Principles for New gTLDs[19]; a comprehensive set of Recommendations which has majerity Committee support and a set of
Implementation Guidelines which has been discussed in great detail with the ICANN Staff Implementation Team. The
Impiementation Team has released two ICANN Staff Discussion Points documents {in November 2006 and June 2007).
Version 2 provides detailed énalysis of the proposed recommendations from an implementation standpeint and provides
suggestions about the way in which the impiementation plan may come together. The ICANN Board will make the final
decision about the actual structure of the épplication and evaluation process.

15. In each of the sections beiow the Committee’s recommendations are discussed in more detail with an expianation of the
rationale for the decisions. The recommendations have been the subject of numerous public comment periods and intensive
discussion across a range of stakeholders including ICANN's GNSO Constituencies. ICANN Supporting Organisations and
Advisory Committees and members of the broader Internet-using public that is interested in ICANN's wark[20)]. In particular
detailed work has been conducted through the Internationalised Domain Names Working Group (IDN-WG)[21], the Reserved
MNames Working Group (RN-WG)[22] and the Protecting the Rights of Others Warking Group (PRO-WG) [23]. The Working
Greup Reports are found in full in Part B of the Final Report along with the March 2007 GAC Public Policy Principles for New
Top-Levei Domains, Constituency Impact Statements. A mingrity statement from the NCUC about Recommendations 8 & 20
are found Annexes for this document along with individual comments from Nominating Commitiee appaintae Ms Avri Doria.

SUMMARY -- PRINCIPLES, RECOMMENDATIONS & IMPLEMENTATION GUIDELINES

1. This section sets out, in table form, the set of Principles, proposed Policy Recommendations and Guidelines that the
Committee has derived through its work. The addition of new gTLDs will be done in accordance with ICANM's primary mission
which is to ensure the security and stability of the DNS and. in particular, the Internet's root server system[24].

2. The Principles are a combination of GNSG Committee priorities, ICANN staff implementation principles developed in
tandem with the Committee and the March 2007 GAC Public Policy Principles on New Top-Level Domains. The Principles are
supparted by all GNSO Constituencies.[25]

3. ICANN's Mission and Core Values were key reference points for the development of the Committee's Principles,
Recommendations and implementation Guidelines. These are referenced in the right-hand column of the tabies below.

4. The Principies have support from all GNSO Censtitbencies.

PRINCIPLES MISSION & CORE
VALUES
A New generic top-level domains (gTLDs) must be introduced in an M1&Cv1&24-10

orderly, timely and predictable way.

B Some new generic top-level domains sheuid be internationalised domain M1-38&CV1,4&6
names (IDNs) subject to the approval of IDNs heing available in the root.

C The reasons for introducing new top-levet demains include that there is M3 & OV 4-10
demand from potential applicants for new top-level domains in both ASCH!
and IDN formats. In addition the introduction of new top-level domain
application process has the potential to promote competition in the
provision of registry services, to add to consumer choice, market
differentiation and gecgraphical and service-provider diversity,

D A set of technical criteria must be used for assessing a new gTLD registry | M1-3 & CV 1
applicant to minimise the risk of harming the operational stability, security
and global interoperahility of the Internet.

E A set of capability criteria for a new gTLD registry applicant must be used M1-3&CV1
to provide an assurance that an applicant has the capability to meets its
obligations under the terms of ICANN’s registry agreement.

F A set of operational criteria must be set out in contractuai M1-3&CVv1
conditions in the registry agreement to ensure compliance with
ICANN policies.

G The string evaluation process must not infringe the applicant's

freedom of expression rights that are protected under internationally
recognized principles of law.

RECOMMENDATIONS[26] MISSION & CORE
VALUES
1 ICANN must impiement a process that aliows the introduction of new M1-3 & Cv1-11

top-level domains.

The evaluation and selection procedure for new gTLD registries should
respect the principles of fairness, transparency and non-
discrimination.

Ali applicants for a new gTLD registry should therefore be evaluated
agalnst transparent and predictable criteria, fully available to the
applicants prior to the initiation of the process. Normally, therefore, no
subsequent additional selection criteria should be used in the
selection process.

2 Strings must not be confusingly similar to an existing top-level domain or a M1-3 & C1-B-11
Reserved Name.

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm 1/5/2016
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Strings must not infringe the existing legal rights of others that are
recognized or enforceable under generally accepted and internationally
recognized principles of law.

Examples of these [egal rights that are internationally recognized include,
but are not limited to, rights defined in the Paris Convention for the
Pratection of (ndustry Property (in particular trademark rights}, the Universal
Declaration of Human Rights (UDHR) and the international Covenant on
Civil and Palitical Rights (JCCPR) {in particular freedom of expression
rights).

CV3

Strings must not cause any technical instability.

M1-3 & CV 1

Strings must not be a Reserved Word[27].

M1-3& LV 1&3

Strings must not be contrary to generaily accepted legal norms
relating to morality and public order that are recognized under
international principles of law.

Exampies of such principles of law include, but are not limited to, the
Universal Declaration of Human Rights (UDHR), the International
Covenant on Civil and Political Rights (ICCPR), the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW)
and the International Convention on the Elimination of Ali Forms of
Racial Discrimination, intellectual property treaties administered by the
World Intellectual Property Organisation (WIPQ) and the WTO
Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).

M3 &CV4

Applicants must be able to demonstrate their technical capability to
run a registry operation for the purpose that the applicant sets out.

M1-3 & CV1

Appiicants must be able to demonstrate their financial and organisational
operational capability.

M1-3 & GV

There must be a clear and pre-published application process using
objective and measurable criteria.

M3 & CV6-2

10

There must be a base contract provided to applicants at the beginning
of the application process.

Ccv7-9

1"

[Replaced with Recommendation 20 and Implementation Guideline P
and inserted into Term of Reference 3 Allocation Methods section}

12

Dispute resolution and challenge processes must be established prior
to the start of the process.

Cv7-9

13

Applications must initially be assessed in rounds until the scale of demand is
clear.

Ccv7-8

14

The initial registry agreement term must be of a commercially reasonable
length.

CVs-9

15

There must be renewal expectancy.

CVs-9

16

Registries must apply existing Consensus Policies and adopt new
Consensus Policies as they are approved.

CVs-9

17

A clear compliance and sanctions process must be set out in the base
contract which could lead to contract termination.

M1 & CV1

18

If an applicant offers an IDN service, then ICANN's IDN guidelines[28] must
be followed.

M1 & CvA1

19

Registries must use only ICANN accredited registrars in registering domain
names and may not discriminate among such accredited regisirars.

M1 & Cv1

20

An application will be rejected if an expert panel determines that there is
substantial opposition to it from a significant portion of the community to
which the string may be explicitly or implicitly targeted.

* The NCUC submitted Minority Statements on Recammendations 6 and 20. Tha remainder of the Recommendations have
suppart from all GNSO Constituencies.

IMPLEMENTATION GUIDELINES

MISSION &
CORE
VALUES

The applicaticn process will provide a pre-defined roadmap for applicants that
encourages the submissicn of applications for new top-level domains.

CV25868&
9

IGB

Application fees will be designed to ensure that adequate resources exist to cover

the total cost to administer the new gTLD process.

Application fees may differ for applicants.

CV568&9

IGC

ICANN will provide frequent communications with applicants and the public including | CV 9 & 10

comment farums

IGD

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm
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IGE

The application submission date will be at least four months after the issue of the
Request for Proposal and ICANN will promaote the opening of the application round.

CV8&10

I1G F*

If there is contention for strings, applicants may{29]:
i) resolve contention between them within a pre-established timeframe

i) if there is no mutual agreement, a claim to support a community by one
party will be a reason to award priority to that application. If there
is no such claim, and no mutual agreement a process will be put
in place to enable efficient resolution of contention and;

iii) the ICANN Board may be used to make a final decision, using advice
from staff and expert panels.

CV7-10

IG H*

Where an applicant lays any claim that the TLD is intended to support a particular
community such as a spansored TLD, or any other TLD intended for a specified
community, that claim will be taken on trust with the following exceptions:

(i) the ciaim relates to a string that is also subject to another application and the
claim lo support a community is being used to gain priority for the application: and

(i) a formal objection process is initiated.

Under these exceptions, Staff Evaluators will devise criteria and procedures to
investigate the claim.

Under exception (i), an expert panel will apply the process, guidelines, and
definitions set forth in 1G P.

CV7-10

IGH

External dispute providers will give decisions on objections.

CvV 10

1G |

An applicant granted a TLD string must use it within a fixed imeframe which will be
specified in the application process

oV 10

G2

The base contract should balance market certainty and flexibility for |{CANN to
accommodate a rapidly changing market place.

CV 4-10

IGK

ICANN should take a consistent approach to the establishment of registry fees.

Cvb

IGL

The use of perscnal data must be limited to the purpose for which it is collected.

cve

IGM

ICANN may establish a capacity building and support mechanism aiming at
faciiitaling effective communication on important and technicai [ntermnet governance
furctions in a way that no longer requires all participants in the conversation to be
able to read and write English[30].

CV3-

IGN

ICANN may put in place a fee reduction scheme for gTLD appiicants from
economies classified by the UN as least developad.

150

ICANN may put in place systems that could provide information about the gTLD
process in major languages cther than English, for example, in the six working
languages of the United Nations.

Cvg-10

IG P

The following process, definitions and guidelines refer to Recommendation 20.
Process

Cpposition must be objection based.

Determination will be made by a dispute resolution panel constituted for the purpose.

The objector must provide verifiable evidence that it is an established institution of
the community (perhaps like the RSTEP pool of panelists from which a small panei
would be constituted for each cbjection).

Guidelines
The task of the panel is the determination of substantial cpposition.

a) substantial - in determining substantial the panel will
assess the following: signification portion, community,
explicitly targeting, implicitly targeting, established
institution, formal existence, detriment

b} significant portion — in determining significant portion the
panel will assess the balance between the level of
objection submitted by one ar more estabiished
inatitutions and the fevel of support provided in the
application from cne or more estabiished institutions. The
panel will assess significance proportionate to the explicit
or implicit targeting.

¢} eommunity — community should be interpreted broadly and
will include, for example, an economic sector, a cultural
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community, or a inguistic community. It may be a closely
related community which believes it is impacted.

dy explicitly targeting — explicitly targeting means there is a
description of the intended use of the TLD in the
application.

&) implicitly targeting - implicitly targeting means that the
objectar makes an assumpticn of targeting or that the
objector believes there may be confusion by users over
its intended use

f) established institution — an institution that has been in
formal existence for at least 5 years. [n exceptional
cases, standing may be granied‘ to an institution that has
been in existence for fewer than 5 years.

Exceptional circumstances include but are not limited tc a
re-organization, merger or an inherently younger
community.

The following ICANN organizations are defined as
established institutions: GAC. ALAC, GNSC, ccNSO,
ASO.

g) formal existence - farmal existence may be demonstrated
by appropriate public registration, public historical
evidence, vaiidation by a government, intergovemmental
organization, intemational treaty crganization or similar.

h} detriment — the chjector must provide sufficient evidence
to allow the panel to determiine that there would be a
likelihood of detriment to the rights or legitimate interests
of the community or to users more widely

IGQ ICANN staff will provide an automatic reply tc all those who submit public comments
that will explain the cbjection procedure

IGR Once formal objections or disputes are accepted for review there will be a cocling off
period to allow parties to resolve the dispute or objection before review by the panel
is initiated.

= The NCUC submitted Minority Statements on implementation Guidelines £, H & P. The remainder of the Implementation
Guidelines have support from all GNSO Conslituencies

1. This set of impiementation guidelfines is the result of detailed discussion, particuiarly with respect to the two /CANN Staff
Discussion Points[31] documents that were prepared to facilitate consultation with the GNSO Committee about the
impiementation impacts of the proposed policy Recommendations. The Implementaticn Guidelines will be used 1o inform the
final Implementation Plan which is approved by the {CANN Board

2. The Discussion Points decuments contain draft flowcharts which have been developed by the implementation Team and
which will be updated, based on the final vote of the GNSO Council and the direction of the ICANN Board. The Discussion
Points documents have been used in the ongoing intemnal implementation discussions that have focused on ensuring that
draft recommendations proposed by the Committee are impiementabis in an efficient and transparent manner[32]. The
flowchart setting out the proposed Contention Evaiuation Process is @ more detailed component within the Application
Evaluation Process and will be amended to take into account the inputs from Recommendation 20 and its related
Implementation Guideiines.

3. This policy development process has been designed to produce a systemised and ongeing mechanism far applicants to
propose new top-level domains. The Request for Proposals (RFP) for the first round will include scheduling infarmation for the
subsequent rounds to occur within one year. After the first round of new appiications, the application system will be evaluated
by ICANN's TLDs Project Office to assess the effectiveness of the application system. Success metrics will be developed and
any necessary adjustments made to the process for subsequent rounds.

4. The following sections set out in detail the explanation for the Committee's recommendations for each Term of Reference.
TERM OF REFERENCE ONE -- WHETHER TO INTRODUCE NEW TOP-LEVEL DOMAINS
1. Recommendation 1 Discussion — All GNSO Conslituencies supported the introduction of new top-level domains.

2. The GNSO Committee was asked to address the guestion of whether to introduce new top-level domains. The Committee
recommends that ICANN should implement a process that allows the introduction of new top leve! domains and that work
should proceed to develop policies that will enable the introduction of new generic top-ievel domains, taking into accaunt
the recommendations found in the latter sections of the Report concerning Selection Criteria (Term of Reference 2),
Allocation Methods (Term of Reference 3) and Policies for Contractual Conditions (Term of Reference 4).

3. ICANN's work on the intreduction of new top-level domains has been ongeing since 1898, The early work included the 2000
Working Group C Report[33] that also asked the question of "whether there should be new TLDs". By mid-1989, the
Working Group had quickly reached consensus on two issues, namealy that "...ICANN should add new gTLDs to the root.
The second is that ICANN should begin the deployment of new gTLDs with an initial rollout of six to ten new gTLDs,
followed by an evaluation period”. This work was undertaken throughout 2000 and saw the infroduction of, for exampie.
.coop, .aero and biz.

4. After an evaluation period, a further round of sponsored TLDs was intreduced during 2003 and 2804 which &
amongst others, mobi and .travel.
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5. In addressing Term of Reference One, the Committee arrived at its recommendation by reviewing and analysing a wide
variety of materals including Working Group C's findings; the svaluation reports from the 2003-2004 round of spanscred
top-level domains and full range of other histaric materials which are posted at hitp://gnso.icann.org/issues/new-gtids//

6. In addition. the Committee considered the responses to a Caill for Expert Papers issued at the beginning of the policy
development process[34]. These papers augmented a full set of GNSC Constituency Statements[35] and a set of
Constituency Impact Statements[36] that addressed specific elements of the Principles, Recommendations and
Implementation Guidelines

7. The Committee was asked, at its February 2007 Los Angeles meeting, to confirm its rationale for recommending that

ICANN introduce new top-Jevel domains. In summary. there are five threads which have emerged:
{i) It is consistent with the reasons articulated in 1999 when the first proof-of-concept round was initiated:

{iiy There are no technical impediments ta the intraduction of new top-level domains as evidenced by the two previous
rounds

{iiij 1t is hoped that expanding the domain name space to accommodate the introduction of both new ASCIi and
internationalised domain name (IDN) top-level domains will give end users more choice about the nature of their
presence on the Internet. In addition, users will be able to use domain names in their language of choice.

(iv) In addition, the introduction of a new top-tevel domain apgiication process has the potential to promote competition in
the provision of registry services, and to add to consumer cheice, market differentiation and geographic and
service-provider diversity which is consistent with ICANN's Core Value 6.

(v} No compelling reasen has been articulated to not proceed with accepting applications for new top-level demains.

8. Article X, Part 7, Section E of the GNSO's Poiicy Development Process requires the submission of "constituency
impact statements” which reflect the potential implementation impact of policy recommendations. By 4 July 2007 all
GNSQ Constituencies had submitted Constituency Impact Statements (CIS) to the gtid-council mailing list[37]. Each of
those statements is referred to throughout the next sections[38] and are found in full in Part B of the Report. The NCUC
subrnitted Minority Statements on Recommendaiions 8 & 20 and on Implementation Guidelines F, H & P. These
statements are found in full here in Annex A & C, respectively, as they relate specifically to the finaiised text of those two
recommendations. GNSO Committee Chair and Nominating Committe e appointee Ms Avri Doria alsa submitted individual
comments on the recommendation package. Her comments are found in Annex B here.

9. All Constituencies support the introduction of new TLDs particularly if the application process is transparent and
objective. For example, the ISPCP said that, "...the ISPCF is highly suppertive of the principles defined in this section,
especially with regards fo the statementin [principle A] (A): New generic top-level domains must be introduced in an
arderly, timely and predictable way. Network operators and ISPs must ensure their customers do not encounter probiems
in addressing their emaiis, and in their web searching and access activities, since this can cause customer dissatisfaction
and averioad help-desk compiaints. Hence this principle is a vital component of any addition sequence to the gTLD
namespace. The various criteria as defined in D, E and F, are also of great importance in contributing to minimise the risk
of moving forward with any new gTi Ds, and our constituency urges ICANN to ensure they are scruputousty observed
during the applications evaluation process”. The Business Constituency’s (BC) C18 said that *...If the outcome is the best
possibie there will be a beneficial impact on business users from: a reduction in the competitive concentration in the
Registry sector; increased choice of domain names; lower fees for registration and ownership; increased opportunities for
innovative on-line business models.” The Registrar Constituency (RC) agread with this view stating that *...new gTLDs
present an opporiunity to Registrars in the form of additional preducts and associated services to offer to its customers
However, that opportunity comes with the costs if implementing the new gTLDs as well as the efforts required to do the

appropriate business analysis to determine which of the new gTLDs are appropriate for its particular business model."

10. The Registry Constituency (RyC) said that "..__Regarding increased competition, the RyC has consistently supported the
introduction of new gTLDs because we believe that: there is a clear demand for new TLDs; competition creates more
cheices for potential registrants; introducing new TLDs with different purposes increases the public benefit; new gTLDS
will result in creativity and differentiation in the domain name industry; the total market for all TLDs, new and old, will be
expanded.” In summary, the Committee recommended, "ICANN must implement a process that allows the introduction of
new top-level domains. The evaluation and selection procedure for new gTLD registries should respect the principles of
fairmess, transparency and non-discrimination. All applicants for a new gTLD registry should therefore be evaluated
against transparent and predictabie criteria, fully avaitable to the applicants prior to the initiation of the process. Normaily,
therefore, no subsequent additional selection criteria should be used in the selection process”. Given that this
recommendation has support from alt Constituencies, the following sections set out the other Terms of Reference

recommendations.
TERM OF REFERENCE -- SELECTION CRITERIA
1. Recommendation 2 Discussion -- Strings must not he confusingly similar to an existing top-level domain.

i) This recommendation has support from all the GNSO Constituencies. Ms Doria accepted the recommendation with
the concern expressed below[39].

iy The list of existing top-level domains is maintainad by IANA and is listed in full on ICANN's wabsite[40]. Naturally,
as the application process enables the operation of new top-level domains this list will get much longer and the .
test more complex. The RyC . in its impact Statement, said that ... This recommendation is especially important
to the RyC. ... itis of prime concern for the RyC that the introduction of new gTLDs resuits in a ubiquitous
experience for internet users that minimizes user cenfusion. gTLD registries will be impacted operationally and
financiaily if new gTLDs are introduced that create confusion with currently existing gTLD strings or with strings
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that are introduced in the future. There is a strong possibility of significant impact on gTLD registries if IDN
versions of existing ASCIl gTLDs are introduced by registries different than the ASCII gTLD registries. Not only
could there be user confusion in both email and web applications, but dispute resolution processes could be
greatly complicated.” The [SPCP also stated that this recommendation.was "especially important in the
avoidance of any negative impact on network activities.“ The RC stated that "...Registrars would likely be
hesitant to offer confusingly similar gTLDs due to customer demand and support concerns. On the other hand,
applying the concept tac broadly would inhibit gTLD applicants and uitimatety limit choice to Registrars and their
customers”.

iity There are two other key concepts within this recommendation. The first is the issue of “confusingly similar’ [41]
and the second "likelihood of confusion". There is extensive experience within the Committes with respect to
trademark law and the issues found below have been discussed at [ength. both within the Committee and
amongst the Implementation Team.

iv) The Committee used a wide variety of existing law[42], international treaty agreements and covenants 1o arrive at
a caommon understanding that strings should not be confusingly similar either to existing top-level domains
like .com and net or to existing trademarks(43). For example, the Committee considered the World Trade
Organisation's TRIPS agreement, in particular Article 16 which discusses the rights which are conferred to a
trademark owner (44] In particular, the Committee agreed upon an expectation that strings must avaid increasing
opportunities for entities or individuals, who cperate in bad faith and who wish to defraud consumers. The
Committes also considered the Universal Declaration of Human Rights(45] and the International Covenant on
Civil and Political Rights which address the "freedom of expression" element of the Committee’s deliberations.

v) The Committee also benefited from the work of the Protecting the Rights of Others Working Group (PRO-WG)
The PRO-WG presented its Final Repert46] to the Committee at the June 2007 San Juan meeting. The
Committee agreed that the Warking Group could develop some reference implementation guidelinas on rights
pratection mechanisms that may inform potential new TLD applicants during the appiication process. A small ad-
hac group of interested volunteers are preparing those materials for consideration by the Council by mid-October
2007.

vi) The Committee had access to a wide range of differing approaches to rights holder protection mechanisms
including the United Kingdom, the USA, Jordan, Egypt and Australia(47].

vii} In addition, the Committee referred to the 1883 Parnis Convention on the Protection of Industrial Property[48]. It
describes the notion of confusion and describes creating confusion as “to create confusion by any means
whatever" {Article 10bis (3) (1} and. further, being "liable to mislead the public” {Article 10bis (3) (3)}. The
treatment of confusingly similar is also contained in European Union taw {currently covering twenty-seven
countries) and is structured as follows. "...because of its identity with or similarity to.. there exists a likelihood of
confusion on the part of the public...; the likelihood of confusion includes the likelihcod of association..." {Article 4
(1) (b of the 1288 EU Trade Mark directive 89/104/EEC}. Articte 8 {1) (b) of the 1983 Eurcpean Union Trade
Mark ragulation 40/94 is also relevant.

viiin the United States, existing trade mark law requires appiicants for trademark registration to state under penalty
of perjury that "._to the best of the verifier's knowledge and belief, no other person has the right to use such
mark in commerce gither in the identical form thereof or in such near resemblance thereto as to be likely, when
used on or in connection with the goods of such other person, to cause confusion, or to cause mistake, or to
deceive..." which is contained in Section 1051 (3) (d} of the US Trademark Act 2005 (found at
http://mww bitlaw.com/source/15us¢/1051 htm|.}[49]

ix) In Australia, the Australian Trade Marks Act 1995 Section 10 says that "...For the purposes of this Act, a trade
mark is taken to be deceptively similar to ancther trade mark if it so nearly resembies that other trade mark that it
is likely to deceive or cause confusion” {found at hitp//www.ipaustralia.gov.au/resources/legislation_index.shtml)

x} A number of different trademark offices provide guidance on how to interpret confusion. For example, the
European Union Trade Mark Office provides guidance on how to interpret confusion. “...confusion may be visual,
phonetic or conceptual. A mere aural similarity may create a likelihood of confusion. A mere visual simifarity may
creale a likelihood of confusion. Confusion is based on the fact that the relevant public does not fend ic analyse
a word in detatl but pays more aftention to the distinctive and dominant components. Similarities are more
significant than dissimifarities. The visual comparison is based on an analysis of the number and sequence of
the lefters, the number of words and the structure of the signs. Further particufarnities may be of relevance, such
as the existence of special letters or accents that may be perceived as an indication of a specific fanguage. For
words, the visval comparison coincides with the phonetic comparison uniess in the refevant language the word is
not pronounced as it is written. It should be assumed that the relevant pubiic is efiher unfamifiar with that foreign
language, or even if it understands the meaning in that foreign language, wil still tend to pronounce it in
accordance with the phonetic ruies of their native language. The length of a name may influence the effect of
differences. The shorter a name, the more easily the public is able to perceive all its single efements. Thus,
small differences may frequently lead in short words to a different overall impression. In contrast, the public is
fess aware of differences between long names. The overall phonetic impression is particularly influenced by the
number and sequence of syllables.” (found at http://oami.europa.ev/en/mark/marque/direc.htm).

xi) An extract from the United Kingdom's Trade Mark Office's Examiner's Guidance Manual is useful in explaining
further the Committee's approach to developing its Recommendation. "For likelihood of confusion to exist, it
must be probable, not merely possible that confusion will arise in the mind of the average consumer. Likelihood
of association is not an afternative to Fkelitood of confusion, “but seives to define its scope”. Mere association,
in the sense that the later mark brings the earfier mark fo mind is insufficient to firtd a fikelihood of confusion,
unless the average consumer, in bringing the earlier mark to mind. is led to expect the goods or services of both
marks to be under the conirol of one single trade sotirce. "The risk that the public might believe that the
goods/services in question come from the same undertaking or, as the case may be. from scanomically-linked
undertakings, constitutes a likelihood of canfusion...”. {found at
hitp:/Avww patent. gov.uk/tm/t-decisionmaking/t-law/t-law-manual .htm)

xiiy The Committee also locked in detail at the existing provisions of ICANN's Registrar Accreditation Agreament,
particularly Section 3.7.7.9[50] which says that ".. The Registered Nams Holder shall represent that, to the best
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of the Registered Name Holder's knowledge and belief, neither the registration of the Registered Name nor the
manner in which it is directly or indirectly used infringes the legal rights of any third party "

xiii) The implications of the introduction of Internationalised Domain Names {(IDNs) are, in the main, the same as for
ASCIl top-level domains. On 22 March 2007 the IDN-WG released its Quicomes Repor51] that the Working
Group presented to the GNSQ Committee. The Working Group's exploration of IDN-specific issues confirmed
that the new TLD recommendations are valid for IDN TLDs. The full IDN WG Report is found in Part B of the
Report.

xiv) The technical testing for IDNs at the top-level is not yet completed although streng progress is being made.
Given this and the other work that is taking ptace around the intreduction of IONs at the top-level, there are some
critical factors that may impede the immediate acceptance of new IDN TLD applications. The conditions under
which those applications would be assessed would remain the same as for ASCH TLDs.

xv) Detailed work continues on the preparation of an Implementation Plan that reflects both the Principles and the
Recommendations. The proposed Implementation Plan deals with a comprehensive range of potentially
controversial (for whatever reason) string applications which baiances the need for reascnable protection of
existing legal rights and the capacity to innovate with new uses for top level domains that may be aftractive t¢ a
wide range of users[52].

xvi) The draft Implementation Plan (included in the Discussion Points document), illustrates the flow of the apelication

and evaluation process and includes a detailed dispute resolution and extended evaluation tracks designed ic
resolve ohjections to applicants or applications.

xvii) There is tension between those an the Committee who are concerned about the protection of existing TLD
strings and those concerned with the protection of trademark and other rights as compared to those whe wisn,
as far as possible, to preserve freedom of expression and creativity. The /mplementation Plan sels out a series
of tests to appiy the recommendation during the application evaluation process.

2. Recommendation 3 Discussion -- Strings must not infringe the existing legal rights of others that are recognized or
enforceable under generally accepted and internationally recognized principles of law. Examples of these legai
rights that are internationally recognized include, but are not limited to, rights defined in the Paris Convention for
the Protection of Industry Property (in particular trademark rights), the Universal Declaration of Human Rights
(UCHR) and the International Covenant on Civil and Political Rights (ICCPR) (in particular freedom of expression
rights).

1. This recommendation has support from all GNSO Constituencies. Ms Doria supported the recommendation with concern
expressed below([53].

ii. This recommendation was discussed in detail In the lead up to the Committee's 7 June 2007 conference call and it was
agreed that further work would be beneficial. That work was cenducted through a series of teleconferences and
email exchanges. The Committee decided to leave the recommendation text as it had been drafted and insert a
new Principle G that reads "... The string evaluation process must not infringe the applicant's freedom of
expression rights that are protected under internationally recognized principles of law.”

iii. Prior to this, the Committee engaged in comprehensive discussion about this recommendation and took advice from a
number of experts within the group[54]. The original text of the recommendation has been modified to recognise
that an applicant would be bound by the laws of the country where they are located and an applicant may be
bound by another country that has jurisdiction over them. [n addition, the original formulation that included
"freedem of speech” was modified to read the more generaily applicable “freedom of expression”.

iv. Before reaching agreement on the final text, the IPC and the NCUC, in their respective Constituency Impact Statements
{CIS), had differing views. The NCUC argued that "._there is no recognition that trade marks (and other legal
rights have legal limits and defenses." The IPC says "agreed [to the recommendation], and, as stated before, -
appropriate mechanisms must be in place to address conflicts that may arise between any proposed new string
and the IP rights of others.”

3. Recommendation 4 Discussion -- Strings must not cause any technical instability.

i. This recommendation is supported by all GNSQ Constituencies and Ms Doria.

il It was agreed by the Commitiee that the string should not cause any technical issues that threatened the stabiiity and
security of the Intemet.

ii. In its CIS, the ISPCP stated that "...this is especially impertant in the avoidance of any negative impact on network
activitiea... The ISPCP considers recommendations 7 and 8 to be fundamental. The technical, financial,
organizational and eperational capability of the applicant are the evaluators' instruments for preventing potential
negative impact on a new string on the activities of our sector (and indeed of many other sectors).” The IPC also
agreed that "technical and operaticnal stability are imperative to any new gTLD introduction.” The RC said
" Thisis important to Registrars in that unstable registry and/or zone operations would have a serious and
costly impact on its operations and customer service and support.”

iv. The Security and Stability Advisory Committee (SSAC) has bean involved in general discussions about new top level
domains and will be consulted formally to confirm that the implementation of the recommendations will not cause
any technical instability.

v. A resenved word list, which includes strings which are reserved for technical reasons. has been recommended by the RN-
WG, This table is found in the section befow.

4. Recommendation & Discussion -- Strings must not be a Reserved Word.[55]
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i. This recommendation is supported by all GNSO Constituencies. Ms Doria supported the recommendation but expressed
some concemns oullined in the footnote betow.[56]

ii. The RN WG developed a definition of "reserved word" in the context of new TLDs which said *...depending on the specific
reserved name category as well as the type (ASCII or IDN), the reserved name requirements recommended
may apply in any one or mare of the foilowing levels as indicated:

1. At the top level regarding gTLD string restrictions
2. At the second-tevel as coniractual conditions

3. At the third-level as centractual conditions for any new gTLDs that offer domain name registrations at the
third-ievel.

iii. The notion of "reserved words” has a specific meaning within the ICANN cortext. Each of the existing ICANN regiatry
contracts has provisions within it that govern the use of reserved words. Some of these recommendations will
become part of the contractual conditions for new registry operators

iv. The Reserved Names Warking Group (RN-WG) developed a series of recommendations across a broad spectrum of
reserved words. The Working Group's Final Report{57] was reviewed and the recommendations updated by the
Committee at ICANN's Puerto Rico meeting and, with respect to the recommendations relating to iDNs, with IDN
experts. The final recommendations are included in the foilowing table.

Reserved Name Domain Recommendation
Category Name Level
(s)
1 ICANN & [ANA All ASCH The namaes listed as |CANN and IANA names will be reserved at ail
levels.
2 [CANN & IANA Top level, IDN | Any names that appear in the IDN evaluation faciiity[58] which

consist exclusively of transiations of 'example’ or 'test' that appear in
the document at hitp://iwww .icann.orgitopicsfidn/idn-evaluation-plan-
v2% 209 pdf shall be reserved.

3 ICANN & JANA ond g ard Any names that appear in the IDN evaluation facility which consist
levels. IDN exclusively of translations of 'example’ or 'test’ that appear in the
document at hitp./iwww icann.org/topicsidn/idn-evaluation-ptan-v2 %
209 pdf shall be reserved.

4 Symbaois All We recommend that the current practice be maintained, sc that no
symbols other than the -’ [hyphen] be considered for use, with
further allowance for any equivatent marks that may explicitly be
made available in future revisions of the IDNA protocol.

5 Singte and Two {DNA-valid Single and two-character U-labels on the top level and second level
Character iDNs strings at all of a domain name should not be restricted in general. At the top
levels level, requested strings should be analyzed on a case-by-case basis

in the new gTLD process depending on the script and [anguage used
in order to determine whether the string shouid be granted far
allocation in the DNS with particular caution applied to U-labels in
Latin script (see Recommendation 10 below). Single and two
character labels at the second level and the third level if applicable
should be available for registration, provided they are consistent with
the iIDN Guidelines.

8 Single Letters Top Level We recommend reservation of single letters at the top level based on
technical questions raised. If sufficient research at a later date
demonstrates that the technical issues and concerns are addressed,
the topic of releasing reservation status can be reconsidered.

7 Single Lefters and 27 | avel In future gTLDS we recommend that single letters and singie digits
Digits be available at the second (and third level if applicabie).
8 Single and Two Digits | Top Level A tep-level label must not be a plausible component of an {Pv4 or

IPvG address. (e.g., .3, 99, 123, 1035, OXAF, .1578234)

9 Single Letter, Single Top Level Applications may be considered for single letter, single digit
Digit Combinations combinations at the top level in accordance with the terms set forth
in the new gTLD process.

Exampies include 3F, AT, U7

10 Two Letters Top Levei We recommend that the current practice of aliowing two letter names
at the top level, only for ccTLDs, remains at this time.[59]

Examples include AU, DE. UK.

11 Any combination of 27 | avel Registries may propose release provided that measures to avoid
Twao Letters, Digits confusion with any corresponding country cedes are implemented.
[60] Examples include ba.aero, ub.cat. 53.com, 3M.com, eB.org.
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Reserved Name
Category

Domain
Name Level

(s)

Recommendation

Tagged Names

Top Level
ASCH

In the absence of standardization activity and appropriate IANA
registration, all labels with hyphens in both the third and fourth
character positions (e.g., "bg--1k2n4h4ab” or "xn—-ndk061n") must be
reserved at the top-level [61]

N/A

Top Level IDN

For each IDN gTLD proposed, applicant must provide both the
"ASCH compatibie encoding” ("A-label”) and the "Unicode display
form" ("U-label")[62] For example:

« If the Chinese word for 'Beijing' is proposed as a new gTLD, the
applicant wouid be required to previde the A-iabel (xn—1lgS0i}
and the U-label (55T}

= Ifthe Japanese word for 'Tokyo' is proposed as a new gTLD, the
applicant would be required to provide the A-label (m--1lqs71d)
and the U-label ().

Tagged Names

2 L avel

ASCH

The current reservation requirement be reworded to say, "in the
absence of standardization activity and appropriate IANA
registration, all labels with hyphens in both the third and fourth
character positions {e.g., "bg--1k2n4h4b" or "xn—-ndk081n") must be

reserved in ASCI| at the second (277} level.[63] — added words in

jtafics. (Note that names starting with "xn--" may only be used if the
current ICANN IDN Guidelines are followed by a gTLD registry.)

Tagged Names

3% Level
ASCH

All labels with hyphens in both the third and fourth character
positions (e.g., "bg--1k2n4h4b" or "xn--ndk061n"y must be reserved
in ASCII at the third (3™ level) for gTLD registries that register names
at the third level "[64] — added words in itafics. (Note that names
starting with "xn—" may only be used if the current ICANN IDN
Guidelines are followed by a gTLD registry .}

NIC, WHOIS, www/

Top ASCII

The follawing names must be reserved: nic, whois, www.

NIC, WHOIS, WWW

Top IDN

Do not try to translate nic, whois and www into Unicode versions for
various scripts or to reserve any ACE versions of such transtations
or transiiterations if they exist

NIC, WHOIS, wwww

Second and
Third* ASCIi

The following names must be reserved for use in connection with the
operation of the registry for the Registry TLD: nic, whois, www
Registry Operator may use them, but upon conclusion of Registry
Operator's designation as operator of the registry for the Registry
TLD. they shall be transferred as specified by ICANMN. (*Third leve!
only appliss in cases where a registry offers registrations at the third
level )

NIC, WHOIS, winwy

Second and
Third* IDN

Do not try to translate nic, whois and www into Unicode versions for
various acripts or to reserve any ACE versions of such transtations
or transliterations if they exist. except on a case by case basis as
proposed by given registries. (*Third level only applies in cases
where a registry offers registrations at the third level.)

Geographic and
geopoliticai

Top Leve!
ASCll and IDN

There should be no geographical reserved names (i.e., no
exclusionary list, no presumptive right of registration, no separate
administrative procedure, etc.). The propesed challenge
mechanisms currently being propesed in the draft new gTLD process
would allow national or local governments to initiate a chaltenge,
therefore no additional protection mechanisms are needed. Potential
applicants for a new TLD need to represent that the use of the
proposed string is not in violation of the national laws in which the
applicant is incorporated.

However, new TLD applicants interested in applying for a TLD that
incorporates a country, territory, or place name should be advised of
the GAC Principles, and the advisory role vestsd to it under the
ICANN Bylaws. Additionally, a summary overview of the obstacies
encountered by previous applicants involving similar TLDs should be
provided to aliow an applicant to make an informed decision
Potential applicants should also be advised that the failure of the
GAC. or an individual GAC member, to file a challenge during the
TLD application process, does not constitute a waiver of the
authority vested to the GAC under the ICANN Bylaws.

Note New gTLD Recommendation 20

Geographic and
geopolitical

All Levels
ASCIl and IDN

The term 'geopolitical names’ should be avoided untit such time that
a useful definition can be adopted. The basis for this
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Reserved Name Domain Recommendation
Category Mame Level
(s}

recommendation is founded on the potential ambiguity regarding the
definition of the term, and the [ack of any specific definition of it nn the
WIPO Second Report on Domain Names or GAC recommendations.

Nete New gTLD Recommendation 20

22 Geographic and Second Level The consensus view of the working group is given the lack of any
geopolitical & Third Level established international law on the subject, conflicting legal

if applicable, apinions, and conflicting recommendations emerging from various

ASCIi & iDN governmental fora, the current geographical reservation provision

contained in the sTLD contracts during the 2004 Round should be
removed, and harmonized with the more recently executed .COM,
.NET, .ORG. .BIZ and INFO registry contracts. The only exception
to this consensus recommendation is those registries
incorporatediorganized under countries that require additional
protection for geographical identifiers. !n this instance, the registry
would have fo incorporate appropriate mechanisms to comply with
their nationalflocal laws.

For those registries incorporated/organized under the laws of those
countries that have expressly supported the guidelines of the WIPO
Standing Committee on the Law of Trademarks, Industrial Designs
and Geographical Indications as adopted by the WIPO General
Assembly, it is strongly recommended (but not mandated) that these
registries take appropriate action to promptly implement protections
that are in iine with these WIPO guidelines and are in accordance
with the relevant national laws of the applicable Member State.

Note New gTLD Recommendation 20

23 gTLD Reserved Second & Absent justification for user confusion]65], the recommendation is
Names that gTLD strings shouid no longer be reserved from registration for
Third Level new gTLDs at the second or when applicable at the third level.

ASCHl and Applicants for new gTLDs should take into cansideration possible
IDN (when abusive or confusing uses of existing gTLD strings at the secand
applicabie) level of their corresponding gTLD, based on the nature of their gTLD,
when developing the startup process for their gTLL
24 Controversial Names All Levels, There should not be a new reserved names categary for

ASCIH & IDN Controversial Names

28 Controversiat Names Top Level, There should ke a list of disputed names created as a result of the
ASCH & IDN dispute process to be created by the new gTLD process.

Note New gTLD Recommendation 6

26 Controversial Names | Top Level, In the event of the initiation of a CN-DRP process, applications for
ASCH & IDN that label will be placed in a HOLD status that would allow for the
dispute to be further examined. If the dispute is dismissed or
otherwise resalved favorably, the applications will reenter the
processing queue. The period of time allowed for dispute should be
finite and should be relegated to the CN-DRP process. The external
dispute process should be defined to be objective. neutral, and
transparent. The outcome of any dispute shall not resuit in the
development of new categories of Reserved Names [66]

Note New gTLD Recommendation 6

27 Controversial Names Top Level, The new GTLD Contreversial Names Dispute Resolution Panel
ASCH & IDN should be established as a standing mechanism that is convened at
the time a dispute is initiated. Preliminary elements of that process
are provided in this report but further work is needed in this area.

Note New gTLD Recommendation 6

28 Controversial Names Top Level, Within the dispute process, disputes would be initiated by the ICANN
ASCI & IDN Advisory Committees (e.g, ALAC or GAC) or supporting
arganizations (e.g. GNSO or ccNSO). As these organizations do not
currently have formal processes for receiving, and deciding on such
activities, these processes would need to be defined:

© The Advisory Groups and the Supporting Organizations. using
their own processes and consistent with their organizational
structure, will need to define procedures for deciding on any
requests for dispute initiation

o Any consensus or other formaily supported position from an
ICANN Advisory Committee or ICANN Supporting Qrganization
must document the position of each member within that
committee or organization (i.e., support, opposition, abstention)
in compliance with both the spirit and letter of the ICANN
bylaws regarding openness and transparency.

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm 1/5/2016



ase 3:16-cv-00012-JHM Dgcument 1-3 Filed 01/06/16 Page 15 of 33 PagelD #: 33
Fina?Report - Introduction of New Generic Top-Level Domains | Ge:ne:rigJ Names Supp...g Page 14 of 32

Reserved Name Domain Recommendation
Category Name Level

(s)

Note New gTLD Recommendation 6

29 Controversial Names Top Level, Further work is needed to develop predictable and transparent
ASCII & IDN criteria that can be used by the Controversial Resclution Panel.
These criteria must take into account the need to:
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Note New gTLD Recommendation 6

30 Controversial Names Top Levet, In any dispute resolution process, or sequence of issue resolution
ASCI & DN processes, the Controversial name category should be the fast
category considered.

Note New gTLD Recommendation 6

v. With respect to geographic terms, the NCUC’s CIS stated that *...We oppose any attempts to creaie lists of reserved
names. Even examples are to be avoided as they can only become prescriptive. We are concerned that
geographic names should not be fenced off from the commaons of language and rather should be free for the use
of all__Moreover, the praposed recommendation does.not make allowance for the duplication of geographic
names outside the ccTLDs ~ where the real issues arise and the means of resolving competing use and fair and
nominative use.”

vi. The GAC's Public Policy Principle 2.2 states that "lCANN should avoid couniry, territory or place names, and country.
territory or regional language or people descriptions, uniess in agreement with the relevant government or public
authorities.”

vii. The [mplementation Team has developed some suggestions about how this recommendation may be implemented. Those
suggestions and the process flow were incorporated into the Version 2 of the ICANN Staff Discussion Peints
document for considesation by the Committee,

5. Recommendaticon € Discussion - Strings must not be contrary to generally accepted legal norms relating to
morality and public order that are recognized under international principies of law,
Exampies of such principles of law include, but are not limited to, the Universal Declaration of Human Rights
(UDHR}, the International Covenant on Civil and Palitical Rights {ICCPR), the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) and the International Convention of the Elimination af All
Forms of Racial Discrimination, intellectual property treaties administered by the World Intellectual Property
Organisation (WIPQ) and the WTQO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).

i. This Recommendation is supperted by all GNSO Constituencies except the NCUC. The NCUC has submitted a Minority
Statement which is found in full in Annex A. The NCUC's earfier Constituency impact Statement is found, along
with all the GNSO Constituancy Impact Statements, in Part B of this report. Ms Doria has submitted individual
comments[67]. The Commilttes has discussed this recommendation in great detail and has attempted to address
the experiences of the 2003-2004 sTLD round and the complex issues surrounding the oo application. The
Committee has also recognised the GAC's Public Policy Principles, most notably Principle 2.1 a) and b) which
refer to both freedom of expression and terms with significance in a variety of contexts. in addition, the
Committee recognises the tension respecting freedom of expression and being sensitive to the legitimate
concerns others have about offensive terms. The NCUC's earlier GIS says "...we oppose any string criteria
based on merality and pubiic order”.

ii. Other Constituencies did not address this recommendation in their ClSs. The implementation Team has tried to bajance
these views by establishing an Implementation Plan that recognises the practical effect of opening a new top-
level domain application system that will attract applications that some members of the community do ot agree
with. Whilst (CANN does have a technical co-ordination remit, it must also put in place a system of handling
objections to strings or to applicants, using pre-published criteria, that is fair and predietable for applicants. It is
also necessary to develop guidance for independent evaluators tasked with making decisions about objections.

iii. In its consideration of public policy aspects of new top-level domains the Committee examined the approach taken in a
wide variety of jurisdictions to issues of morality and public order. This was done not to make decisions about
acceptable strings but to provide a series of petential tests for independent evaluators to use should an objection
be raised to an application. The use of the phrase "moralily and public order” within the recommendation was
done to set some guidelines for potential applicants about areas that may raise objections. The phrasing was
also intended to set parameters for potential objectors so that any objection to an application could be analysed
within the framework of broadly accepted legal norms that independent evaluators could use across a broad
spectrum of possible objections. The Commiltee also sought to ensure that the objections process would have
parameters set for who could object. Those suggested parameters are found within the Implementa
Guidelines.
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iv. [ reaching its decision about the recommendation, the Committee sought to be consistent with, for example, Article 3 (1)
(f) of the 1988 European Union Trade Mark Directive 88/104/EEC and within Article 7 (1} (f) of the 1593
European Union Trade Mark Regulation 40/94. in addition, the phrasing "contrary o morality or public order and
in particular of such a nature as to deceive the public” comes from Article 8quinques (B)(3) of the 1883 Parns
Convention. The reference to the Pans Convention remains relevant to domain names even though, when it was
drafted, domain names were completely unheard of.

v. The cencept of “morality” is captured in Article 19 United Nations Convention on Human Rights
(http:/Avww.unhchr.ch/udhr/lang/eng.htm) says "...Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.” Article 29 continues by saying that *...in the exercise of his
rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the
purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just
requirements of morality, pubiic order_and the general welfare in a democratic society”.

vi. The EU Trade Mark Office’s Examiner's guidelines provides assistance on how to interpret morality and deceit. "... Contrary
to morality or puhblic order. Words or images which are offensive. such as swear words or racially derogatory
images, or which are blasphemous are not acceptable. There is a dividing line between this and words which
might be censidered in poor taste. The latter do not offend against this provision.” The further element is
deception of the public which is treated in the following way. *...Deceive the public. To deceive the public, is for
instance as to the nature, quaiity or geographical origin. For example. a word may give rise to a real expectation
of a particular lecality which is untrue.” For more infermation, see Sections 8.7 and 8.8 at
hitp:/oami.europa.eu/en/mark/marque/direc.htm

vii. The UK Trade Mark office provides similar guidance in its Examiner's Guidance Manual. "Marks which offend fall broadly
into three types: those with criminal connotations, those with religicus connotations and explicittaboo signs.
Marks offending public policy are likely to offend accepted principles of morality, e.g. illegal drug terminclogy,
although the question of public policy may not arise against marks offending accepted principles of morality, for
axample, taboo swear words. If a mark is merely distasteful, an objection is unlikely to be justified, whereas if it
would cause outrage or would be likely significantly to undermine religious. family or social vatues, then an
objection will be appropriate. Offence may be caused on matters of race, sex, religicus belief or general matters
of taste and decency. Care should be taken when words have a religious significance and which may provoke
greater offence than mere distaste, or even outrage, if used to parody a refigion or its values. Where a é\gn has
a very sacred status to members of a religion, mere use may be enough to cause outrage.” For more
information, see hitp://www.patent.gov.uk/tm/t-de cisionmaking/t-law/t-law-manual .htm)

viii. This recommendation has been the subject of detailed Commitiee and smafll group work in an attempt to reach consensus
about both the text of the recommendation and the examples included as guidance about generally accepted
legal norms. The work has been informed by detailed discussion within the GAC and through interactions
between the GNSO Committee and the GAC.

&. Recommendation 7 Discussion -- Applicants must be able to demonstrate their technical capability to run a
registry operation for the purpose that the applicant sets out.

i. This recommendation is supported by all GNSO Constituencies and Ms Doria

ii. The Committee agreed that the technical requirements for applicants would include compliance with & minimum set of
technical standards and that this requirement would be part of the new registry operator's contractual conditions
included in the proposed base contract. The mere detailed discussion about technical requirements has been
moved fo the contractual conditions section

iii. Reference was made to numerous Requests for Comment (RFCs) and other technical standards which apply to existing
registry operators. For exampie, Appendix 7 of the June 2005 .net agreement[68] provides a comprehensive
listing of technical requirements in addition to other technical specifications in other parts of the agreement.
These requirements are consistent with that which is expected of all current registry operators. These standards
would form the basis of any new top-level domain operator requirements

iv. This recommendation is referred to in two C1Ss. "The ISPCP considers recommendations 7 and & to be fundamental. The
technical, financial, organisational and operational capabilities of the applicant are the evaluators’ instruments for
preventing potential negative impact on a new string on the activities of our sector (and indeed of many cther
secters).” The NCUC submitted "...we record that this must be limited to transparent, predictable and minimum
technical requirements only. These must be published. They must then be adhered to neutrally, fairly and
without discrimination.”

v. The GAC supported this direction in its Public Policy Principles 2.6, 2.10 and 2.11.

7. Recommendation 8 Discussion -- Applicants must be able to demonstrate their financial and organisational
operational capability.

i. This recommendation is supported by all GNSO Constituencies and accepted with concemn by Ms Doria[69].

ii. The Committee discussed this requirement in detail and determined that it was reascnable to request this information from
potential applicants. It was also consistent with past practices including the prior new TLD rounds in 2000 and
2003-2004; the net and .org rebids and the cenditions associated with FCANN registrar acereditation

iii. This is also consistent with best practice procurement guidelines recommended by the World Bank (www.warldbark.arg),
the OECD (www.oecd.org) and the Asian Development Bank (www.adb.org) as well as a range of federal
procurement agencies such as the UK telecommunications regulator, Ofcom; the US Federal Communications
Commissicn and major public companies.

iv. The challenging aspect of this recommendation is to develep robust and objective criteria against which applicants can be
measured, recognising a vast array of business cenditions and models. This will be an important element of the
ongeing development of the Implementation Plan.
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v. The [SPCP discussed the importance of this recommendation in its CIS, as found in Recommendation 7 above.

vi. The NCUC's CIS addressed this recommendation by saying "...we support this recommendation to the extent that the
criteria is truly limited to minimum financial and organizational operationally capability.. All criteria must be
transparent, predictable and minimum. They must be published. They must then be adhered to neutrally, fairly
and without discrimination.”

vii. The GAC echoed these views in its Public Policy Principle 2.5 that said "...the evaluation and selection procedure for new
gTLD registries should respect the principles of faimess, transparency and nen-discrimination. Ali applicants for
anew gTLD registry should therefore be evaluated against transparent and predictable criteria, fully available to
the applicants prior to the initiation of the process. Normally, therefore, no subsequent additional selection
criteria should be used in the selection process.”

8. Recommendation 9 Discussion -- There must be a clear and pre-published process using objective and
measurable criteria.

i. This recommendation is supperted by all GNSO Constituencies and by Ms Doria. 1t is consistent with ICANN's previous TLD
rounds in 2000 and 2003-2004 and with its re-bid of both the .net and .org registry contracts.

ii. It is also consistent with {CANN's Mission and Core Values especially 7. 8 and 9 which address openness in decision-
making processes and the timeliness of those processes.

iii. The Committee decided that the "process” criteria for introducing new top-level domains would follow a pre-published
application system including the levying of an appiication fee to recover the costs of the application process. This
is cansistent with ICANN's approach to the introduction of new TLDs in the previous 2000 and 2004 round for
new top-level domains. )

iv. The RyC reiterated its support for this recommendation in its CiS. It said that "...this Recommendation is of major
importance to the RyC because the majority of constituency members incurred unnecessarily high costs in
previous rounds of new gTLD intreductions as a resuit of excessively long time periods from application
submittal untii they were able to start their business. \We believe that a significant part of the delays were related
to selection criteria and processes that were too subjective and not very measurable. It is critical in our opinion
that the process for the introduction of new gTLDs be predictabie in terms of evaluation requirements and
timeframes so that new applicants can properly scope their costs and develop reliable implementation plans.”
The NCUC said that "...we strongly support this recommendation and again stress the need for all criteria to be
limited to minimum operational, financial, and technical considerations. We all stresa the need that all evaiuation
criteria be objective and measurable "

9. Recommendation 10 Discussion -- There must be a base contract provided to applicants at the beginning of the
process.

i. This recommendaticn is supported by ail GNSO Canstituencies and by Ms Coria.

ii. The General Counsel's office has been involved in discussions about the provision of a base contract which would assist
appiicants both during the application process and in any subsequent contract negotiations

iii. A framewark for the base contract was developed for discussion at the June 2007 ICANN meeting in Puertc Rico. The base
contract will not be completed until the palicy recommendations are in place. Completion of the policy
recommendations will enable the completion of a draft base contract that would be availabie to applicants prior
to the start of the new gTLD process, that is, prior to the beginning of the four-month window preceding the
application submittal peried.

iv. The RyC, in its CIS, said, ".. like the comments for Recommendation 9, we believe that this recommendation will facilitate a
mere cost-effective and timely application process and thereby minimize the negative impacts of a process that
is less well-defined and objective. Having a clear understanding of base contractual requirements is essential for
anew gTLD applicant in developing a complete business plan.”

10. Recommendation 11 Discussion -- (This recommendation has been removed and is left intentionally biank. Note
Recommendation 20 and its implementation Guidelines).

11. Recommendation 12 Discussion -- Dispute resolution and chailenge processes must be established prior to the
start of the process.

i. This recommendation is supported by all GNSO Censtituencies and Ms Doria.

ii. The Committee has provided clear direction on its expectations that all the dispute resolution and chailenge processes
would be established prior to the opening of the application round. The full system will be published prior to an
application round starting. However, the finalisation of this process is contingent upon a completed set of
recommendations being agreed; a public comment period and the final agreement of the ICANN Board.

lii. The draft implementation Plan in the Implementation Team Discussion Points document sets out the way in which the
ICANN Staff propeses that disputes between applicants and challenge processes may be handled. Expert legal
and other professional advice from. for example, auctions experts is being sought to augment the
Implementation Plan.

TERM OF REFERENCE THREE -- ALLOCATION METHODS

12. Recommendation 13 Discussion -- Applications must initially be assessed in rounds until the scale of demand is
clear.

i. This recommendation is supported by all GNSO Constituencies and Ms Doria.

ii. This recommendation sets out the principal ailocation methods for TLD applications. The narrative here should be read in
canjunction with the draft flowcharts and the draft Request for Proposals

iii. An application round would be opened on Day 1 and closed on an agreed date in the future with an unspecified number of
appiications to be processed within that round.

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm 1/5/2016



3:16-cv-00012-JHM Document 1-3 Filed 01/06/16 Page 18 of 33 PagelD #: 36
Fineﬁ: Se%ort - ntroductjfon ol_tl New Generic ”Itop-Level Domains | 8enefaig Names Supp...g Page 17 of 32

iv. This recornmendation may be amended, after an evaluation period and report that may suggest modifications to this
system. The development of objective "success metrics" is a necessary part of the evaluation process that could
take place within the new TLDs Project Office.

v. The ISPCP expressed its support for this recommendation. Its CIS said that *_..this is an essential element in the
deployment of new gTLDs, as it enables any technical difficulties to be quickly identified and sorted out, working
with reduced numbers of new strings at a time, rather than many all at once. Recommendation 18 on the use of
IDNs is also important in preventing any negative impact on network operators and 1SPs."

13. Recommendation 20 Discussion -- An application will be rejected if an expert panel determines that there is
substantial opposition to it from a significant portion of the community to which the string may be explicitly or
implicitly targeted.

i. This recommendation is supported by the majority of GNSO Constituencies. Ms Doria supports the recommendation but has
concerns about its implementation[70]. The NCUC has submitted a Minority Statement which is found in full in
Annex C about the recommendation and its associated Implementation Guidelines F, H and P.

ii. This recommendation was developed during the preparations for the Committee's 7 june 2007 conference call and during
subsequent Committee deliberations. The intention was to factar into the process the very likely possibility of
objections to applications from a wide variety of stakeholders.

iii. The language used here is relatively broad and the implementation impact of the proposed recommendaticn is discussed in
detail in the Implementation Team's Discussion Points document.

iv. The NCUC's response to this recommendation in its earlier CIS says, in part, .. recommendation 20 swailows up any
attempt to narrow the string criteria to technical, operational and financial evaluations. it asks for objections
based on entirely subjective and unknowable criteria and for unlimited reasons and by unfimited parties.” This
view has, in part, been addressed in the Implementation Team's proposed plan but this requires further
discussion and agreement by the Committee.

TERM OF REFERENCE FOUR -- CONTRACTUAL CONDITIONS

14. Recommendation 14 Discussion -- The initial registry agreement term must be of a commercially reasonable
length.

i. The remainder of the recommendations address Term of Reference Four on policies for contractual conditions and should
be read in conjunction with Recommendation 10 on the provision of a base contract prior to the opening of an
application round. The recommendation is supperted by all GNSC Constituencies and Ms Doria.

ii. This recommendation is consistent with the existing registry contract provisions found in, for example, the .com and .biz
agreements.

iii. These conditions would form the baseline conditions of term length for new TLD operators. It was determined that a term of
ten years would reasonably balance the start up costs of registry operations with reasonable commercial terms.

iv. The RyC commented on this recommendation in its CIS saying that "._.the members of the RyC have learned first hand that
operating a registry in a secure and stable manner is a capital intensive venture. Extensive infrastructure is
needed both for redundant registration systems and global domain name constellations. Even the most
successful registries have taken many years to recoup their initial investment costs. The RyC is convinced that
these two recommendations [14 & 15] will make it easier for new applicants to raise the initial capital necessary
and to centinue to make investments needed to ensure the level of service expected by registrants and users of
their TLDs. These two recommendations will have a very positive impact on new gTLD registries and in turn on
the quality of the service they will be able to provide to the Internet community "

15. Recommendation 15 -- There must be renewal expectancy.

i. This recommendation is consistent with the existing registry contract provisions found in, for example, the .com and .biz
agreements and is supported by all Constituencies. Ms Doria supported the recommendation and provided the
commerts found in the footnote below.[71]

ii. These conditions would form the baseline conditions of term length for new TLD operators. [t was determined that a term of
ten years would reasonably balarice the start up costs of registry operations with reasenable commercial terms.

iii. See the CIS comments from the RyC in the previous section.

16. Recommendation 18 -- Registries must apply existing Consensus Policies(72] and adopt new Consensus Policies
as they are approved.

i. This recommendaticn is supported by ail GNSQO Constituencies and Ms Doria

ii. The full set of existing ICANN regiétry contracts can be found here hitp://www.icann.org/registries/agreements.him and
ICANN's seven current Consensus Policies are found at hitp /fwww icann.org/general/consensus-policies htm.

iii. ICANN develops binding Consensus Pelicies through its policy development processes, in this case, through the GNSO
(73]

17. Recommendation 17 -- A clear compliance and sanctions process must be set out in the base contract which
could lead to contract termination.

i. This recommendation is supported by all GNSO Constituencies and Ms Doria.

ii. Referring to the recommendations cn contractual conditions above, this section sets out the discussion of the pelicies for
contractual conditions for new top-level domain registry operators. The recommendations are consistent with the
existing provisions for regisiry operators which were the subject of detailed community input throughout 2006
[74].

iii. The Committee developed its recommendations during the Brussels and Amsterdam face-to-face consultations, with
assistance from the ICANN General Counsel's office. The General Counsel's office has also provided a draft
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base contract which will be completed once the policy recommendations are agreed. Reference should also be
made to Recommendation 5 on reserved words as some of the findings could be part of the base contract.

iv. The Committee has focused on the key principles of consistency, openness and transparency. It was also determined that
a scalabie and predictable process is consistent with industry best practice standards for services procurement.
The Committee referred in particular to standards within the broadcasting, telecommunications and Internet
services industries to examine how regulatory agencies in those envirenments conducted., for example,
spectrum auctions, broadcasting licence distribution and media ownership frameworks.

v. Since then ICANN has developed and published a new approach to its compliance activities. These are found on ICANN's
website at http:/www.icann.org/compliance/ and will be part of the development of base contract materials.

vi. The Committee found a number of expert reports[75] beneficial. In particular, the World Bank report on mobile licensing
conditions provides some guidance on best practice principles for considering broader market investment
conditions. "...A major challenge facing regulators in developed and developing countries alike is the need to
strike the right balance between ensuring certainty for market piayers and preserving flexibility of the regulatory
process to accommodate the rapidly changing market, technological and policy conditions. As much as possible,
policy makers and regulators should strive to promote investors’ cenfidence and give incentives for long-term
investment. They can do this by favouring the principle of renewal expectancy’, but also by promoting regulatory
certainty and predictability through a fair, transparent and participatory renewal process. For example, by
providing details for license renewal or reissue, clearly establishing what is the discretion offered to the licensing
body, or ensuring sufficient lead-times and transitional arrangements in the event of non-renewal or changes in
licensing conditions. Public consultation procedures and guaranteeing the right to appeal regulatory decisions
maximizes the prospects for a successful renewal process. As technological changes and convergence and
technologically neutral approaches gain importance, regulators and policy makers need to be ready to adapt and
evalve licensing procedures and practices to the new environment.”

vii. The Recommendations which the Committee has developed with respect to the introduction of new TLDs are consistent
with the World Bank principles.

18, Recommendation 18 Discussion -- If an applicant offers an IDN service, then ICANN's IDN guidelines must be
followed.

i. This recommendation is supported by all GNSO Constituencies and Ms Doria. The introduction of internatienalised domain
names at the root presents [CANN with a series of implementation challenges. This recommendation would
apply to any new gTLD (IDN or ASCII TLD) offering IDN services. The initial technical testing[76] has been
completed and a series of live root tests will take place during the remainder of 2007.

ii. The Committee recognises that there is ongoing work in other parts of the ICANN organisation that neads to be factored
into the application process that will apply to [DN applications. The work includes the President's Committee on
IDNs and the GAC and ccNSO joint working group on [DNs.

19. Recommendation 19 Discussion -- Registries must use only ICANN accredited registrars in registering domain
names and may not discriminate among such accredited registrars.

I. This recommendation is supported by all GNSOQ Constiluencies and Ms Doria.

ii. There is a long history associated with the separation of registry and registrar operations for top-levet doniains. The
structural separation of VeriSign's registry operaticns from Network Solutions registrar operations explains much
of the ongoing policy to require the use of ICANN accredited registrars

ili. I order to facilitate the stable and secure operation of the DNS, the Committee agreed that it was prudent to continue the
current requirement that registry operators be obliged to use ICANN accredited registrars.

iv. ICANN's Registrar Accreditation Agreement has been in place since 2601[77]. Detailed information about the accreditation
of registrars can be found on the ICANN website[78]. The accreditation process is under active discussion but
the critical element of requiring the use of ICANN accredited registrars remains constant

v, Inits CIS, the RyC noted that .. the RyC has no problem with this recommendation for larger gTLDs; the requirement to
use accredited registrars has worked well for them. But it has not always worked as well for very small,
specialized gTLDs. The possible impact on the latter is that they can be at the mercy of registrars for whom
there is no good business reason to devote resources. In the New gTLD PDP, it was noted that this requirement
wouid be less of a problem if the impacted registry would become a registrar for its own TLD, with appropriate
controls in piace. The RyC agrees with this line of reasoning but current registry agresments forhid registries
from doing this. Dialog with the Registrars Constituency on this topic was initiated and is ongoing. the goal being
to mutually agree on terms that could be presented for consideration and might provide a workable solution.”

NEXT STEPS

1. Under the GNSO's Policy Development Process, the production of this Final Report completes Stage 9. The next steps are
to conduct a twenty-day public camment period running from 10 August to 30 August 2007. The GNSO Council is due to
meet on 6 September 2007 to vote on e package of principles, policy recommendations and implementation guidelines.

2. After the GNSO Council have voted the Council Report to the Board is prepared. The GNSQ's PDP guidelines stipulate that
"the Staff Manager will be present at the final meeting of the Council, and will have five (5) calendar days after the
meeting to incorporate the views of the Counct! into a report to be submitted to the Board (the "Board Report”). The Board
Report must contain at least the following:

a. A clear statement of any Supermaiority Viote recommaendation of the Council;

b. If a Supermajority Vote was not reached, a clear statement of all positions heid by Counail
members, Each statement should clearly indicate (i) the reasons underlying sach position and
(ii) the constituency(ies) that held the position;
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c. An analysis of how the issue would affect each constituency, including any financial impact on
the constituency;

d. An analysis of the period of time that would likely be necessary to implement the policy;

e. The advice of any outside advisors refied upon. which should be accompanied by a detailed
statement of the advisor's (i) qualifications and relevant experience; and (i) potential conflicts

of interest;
f. The Final Report submitted to the Council; and

g. A copy of the minutes of the Council deliberation on the policy issue, including the all opinions
expressed during such deliberation, accompanied by a description of who expressed such
opinions

3. ltis expected that, according to the Bylaws, “...The Board will meet to discuss the GNSO Council recommendation as socn
as feasible after receipt of the Board Report from the Staff Manager. In the event that the Council reached a
Supermajority Vote, the Board shall adopt the policy according to the Council Supermajority Vote recommendation unjess
by a vote of more than sixty-six (§6%) percent of the Board determines that such palicy is not in the best interasts of the
ICANN community or ICANN. In the event that the Beard determines not to act in accordance with the Council
Supermajority Vote recommendation, the Board shall (i) articulate the reasans for its determination in a report to the
Council {the "Board Statement™}; and (i) submit the Beard Statement to the Council. The Council shall review the Board
Stlatement for discussion with the Board within twenty (20} calendar days after the Council's receipt of the Board
Statement. The Board shall determine the method (e.g.. by teleconference, e-mail. or otherwise) by which the Council
and Board will discuss the Board Statement. At the conclusion of the Councit and Board discussions, the Council shall
meet to affirm or modify its recommendation. and communicate that conclusion (the "Suppiemental Recommendation™) to
the Board, including an explanation for its current recommendation. In the event that the Council is able to reach a
Supermajarity Vote on the Supplemental Recommendation, the Board shall adept the recommendation unless mare than
sixty-six {66%) percent of the Board detenmines that such policy is not in the interests of the ICANN community or [CANN.
10 any case in which the Council is not able to reach Supermajerity, a majority vote of the Board wili be sufficient to act.
When a final decision on a GNSO Council Recommendation or Supplemental Recommendation is timely, the Board shall
take a preliminary vote and, where practicabie, will publish a tentative decision that allows for a ten {10) day period of
public comment prior to a final decision by the Board."

4. The final stage in the PDP is the implementation of the policy which is also governed by the Bylaws as follows. *._Upon a
final decision of the Board, the Board shall, as appropriate, give authorization or direction to the ICANN staff to take all
necessary steps to implement the policy.”

Annex A — NCUC Minority Statement: Recommendation 6
STATEMENT OF DISSENT ON RECOMMENDATION #6 OF
GNSO's NEW GTLD REPORT FROM

the Non-Commercial Users Constituency (NCUC)
20 July 2007
NCUC supports maost of the recommendatians in the GNSO's Final Report, but Racommendation #6 is one we cannot
support.[79]

We oppose Recommendation #6 for the following reasons:

1) It will completely undermine ICANN's efforts to make the gTLD application process predictable, and instead make the
evaluation process arbitrary, subjective and paolitical;

2) It will have the effect of suppressing free and diverse expression;
3) It exposes ICANN to litigation risks:

4) It takes ICANN too far away from its technical coordination mission and inta areas of legistating morality and public
order.

We also believe that the objective of Recommendation #6 is unclear, in that much of its desirable substance is already
covered by Recommendation #3. At a minimum, we believe that the words "relating to morality and public order" must be
struck from the recommendation.

1) Predictability, Transparency and Qbjectivity

Recommendation #6 poses severe implementation problems. It inakes it impossible to achieve the GNSO's gaals of
predictable and transparent evaluation criteria for new gTLDs.

Principle 1 of the New gTLD Report states that the evaluation process must be "predictable,” and Recommendation #1 states
that the evaluation criteria must be transparent, predictable, and fully available to applicants prior to their application.

NCUC strongly supports those guidelines. But no gTLD applicant can possibly know in advance what pecple or govermments
in a far away land will ohject to as "immoral” er contrary to "public order” When applications are challenged on these grounds,
applicants cannot possibly know what decision an expert panel — which will be assembled on an ad hoc basis with no !
precedent to draw on — will make about it.

Decisions by expert panels on "morality and public order” must be subjective and arbitrary, because there is no settled and
well-established international law regarding the relationship between TLD strings and morality and public erder. Thers is no
single "community standard” of morality that [CANN can apply to all applicants in every corner of the globe, What is
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considered "immaral” in Teheran may be easily accepted in Los Angeles or Stockholm: what is eonsidered a threat to "public
order” in China and Russia may not be in Brazil and Qatar,

2) Suppression of expression of centroversial views

gTLD applicants will respond to the uncertainty inherent in a vague "morality and public order" standard and lack of clear
standards by suppressing and avoiding any ideas that might generate eantroversy. Applicants will have to invest sizaple sums
of money to develop a gTLD application and see it through the ICANN process. Mest of them will aveid risking a challenge
under Recommendation #6. In other words, the presence of Recommendation #6 will result in self-censorship by most
applicants.

That policy would strip citizens everywhere of their rights to express controversial ideas because someone else finds them
offensive. This policy recommendation ignores international and national 1aws, in particular freedom of expression guarantees
that permit the expression of "immoral” or otherwise controversial speech on the Intemet.

3) Risk of litigation

Some people in the ICANN community are under the mistaken impression that suppressing controversiai gTLDs will protect it
from litigatian. Nothing could be further from the truth. By introducing subjective and-culturally divisive standards into the
evaluation process Recommendation #6 will increase the likelihcod of litigation.

ICANN operates under authority from the US Commerce Department. It is undisputed that the US Commerce Department is
prohibited from censoring the expression of US citizens in the manner proposed by Recommendation #6. The US
Government cannot "contract away” the constitutional protections of its citizens to ICANN any more than it can engage in the
censorship itseff.

Adoption of Recommendation #6 invites litigation against ICANN to determine whether its censorship policy is compatible with
the US First Amendment. An ICANN decision to suppress a gTLD string that would be permitted under US law could and
probably would lead to legal challenges to the decision as a form of US Government action.

IFICANN left the adjudication of legal rights up to courts, it could avoid the legal risk and legai liability that this policy of
censorship brings upon it

4) ICANN's mission and core valuss

Recomimendation #5 exceeds the scope of ICANN'S technical mission. It asks [CANN to create rules and adjudicate disputes
about what is permissible expression. It enables it to censor expression in domain names that would be lawful in some
cauntries. It would require ICANN and "expert panels” to make decisions about permitting top-level domain names based on
arbitrary "morality” judgments and other subjective criteria. Under Recommendaticn #6, ICANN will evaluate domain names
based on ideas about "morality and pubiic order” -- concepts for which there are varying interpretations, in both faw and
culture, in various parts of the world. Recommendation #6 risks turning ICANN into the arbiter of "morality” and "appropriate”
public palicy through globat rules.

This new role for ICANN conflicts with its intended narrow technical mission, as embodied in its mission and core values.
ICANN holds no legitimate autherity to regulate in this entirely non-technical area and adjudicate the legal rights of others.
This recommendation takes the adjudication of people's rights to use domain names out of the hands of democratically
elected representatives and into the hands of "expert panels” or ICANN staff and board with no public accountability.

Besides exceeding the scope of ICANN's authority, Recommendation #6 seems unsure of its objective. It mandates "morality
and public order" in domain names, but then lists, as examples of the type of rights to protect, the WTO TRIPS Agreement
and all 24 World Intellectual Property (WIPQ) Treaties, which deat with sconomic and trade rights, and have [ittle to do with
"morality and public order". Pratection for intellectual property rights was fully covered in Recommendation #3, and no
explanation has been provided as to why intellectual property rights would be listed again in a recommendation on "morality
and public order”, an entirely separate concept.

In conclusion Recommendation #8 exceeds ICANN's authority, ignores Internet users’ free expression rights, and its adoption
would impose an enormous burden on and liability for ICANN. It should not be adopted by the Board of Directors in the final
policy decision for new gtids.

Annex B - Nominating Committee Appointee Avri Doria[80]: Individual Comments
Comments from Avri Doria
The "Personal level of support” indications fall into 3 categories:
| Support: these are principles, recommendations or guidelines that are compatible with my persenal opinions

| Suppart with concerns: While these principles, recommendations and guidelines are not incompatibie with my personal
opinions, | have some concerns about them.

I Accept with concern: these recommendations and guidelines do not necessarily carrespond to my persanal opinions. but
I'am able to accept them in that they have the broad support of the committee. | do, however, have concerns with
these recommendations and guideline,

| believe these comments are consistent with comments | have made throughout the process and do not constitute new input

Principl-es
# Persanal Explanation
level of
support

A Support

B Support with | White | sirongly support the introduction of IDN TLD3, | am concerned that the unresclved issuss
concems with IDN ccTLD equivaients may interfere with the introduction of IDN TLDs. | am also cancerned
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# Personal Explanation
level of
support

that some of these issues could impede the introduction of some new ASCI! TLDs dealing with
geographically refated identifiers.

c Support
D Suppert with While | favor the establishment of a minimum set of necessary technical criteria, | am cancerned
concerms that this set actually be the basic minimum set necessary to protect the stability, security and global
 interoperability.
E-G| Support
Recommendations
# Level of Explanation
support
1 Support
2 Accept My concern involves using definitions that rely on legal terminclogy established for trademarks for
with what | befieve should be a policy based on technical criteria.
concem . i o . o
1 In the first instance | belisve that this is essentially a technical issue that should have been
resolved with reference to typography, homologues, orthographic neighbourhood,
transliteration and other technically defined attributes of a name that would make it
unacceptable. There is a large body of scientific and technical knowledge and description in
this field that we could have drawn on.
| By using terms that rely on the legal language of trademark law, | believe we have created an
implicit redundancy between recommendations 2 and 3. |.e., | believe both 2 and 3 can be
used to protect trademarks and other intellectual property rights, and while 3 has specific
limitations, 2 remains cpen to full and varied interpretation.
I As we begin to consider IDNs, | am concemed that the interpretations of confusingly simifar
may be used to eliminate many potential TLDs based on translation. That is, when a
translation may have the same or similar meaning to an existing TLD, that the new name
may be eliminated because it is considersd confusing to users who know both languages.
3 Support My first concern refates to the protection of what can be called the linguistic commons. While it is true
with that much of trademark law and practice does protect general vocabulary and common usage from

concerns | trademark protection, [ am not sure that this is always the case in practice.

| am also not convinced that trademark [aw and policy that applies to specific product type within a
specific locale is entirely compatibie with a generail and global naming system.

4 Support
5 Support Until such time as the technical work on IDNAbis is completed, | am concerned about establishing
with reserved name rules connected to 1IDNs. My primary concern involves policy decisions made in

concems ICANN for reserved names becoming hard coded in the IDNAbis technical solution and thus
becoming technical constraints that are no longer open to future policy reconsideration.

6 Accept My primary concem focuses on the term ‘morality’. While public order is frequently codified in national
with laws and occasionally in international law and conventions, the definition of what canstitutes morality
concemn is not generally codifled, and when it is, | believe it could be referenced as public order.

This concern is related to the broad set of definitions used in the world to define morality. By including
morality in the list of allowable exclusions we have made the possible exclusion list indefinitely large
and have subjected the process to the consideration of all possible religious and ethical systems.
ICANN cr the panel of reviewers will also have to decide between different sets of moral principles,
e.9, a morality that holds that people should be free to express themselves in all forms of media and
those who believe that people should be free fram exposure to any expressicn that is prohibited by
their faith or moral principles. This recommendation will also subject the process to the fashion and
occasional demagoguery of political correctness. | do not understand how ICANN or any expert panel
will be able to judge that something should be excluded based on reasons of morality without
defining, at least de-facto. an ICANN definition of morality? And while | am not a strict constructionist
and sometimes allow for the broader interpretation of ICANN's mission. | do ot believs it includes Ihe
definition of a system of morality.

7 Suppont

8 Accept While | accept that a prospective registry must show adequate operational capability, creating a
with financial criteria is of concern. There may be many different ways of satisfying the requirement for
concern operational capability and stability that may not be demonstrable in a financial statement or traditional
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# Level of Explanation
support

business plan. E.g., in the case of an less developed community, the registry may rely on volunteer
effort from knowledgeable technical experts.

Anather concern | have with financial requirements and high application fees is that they may act to
discourage applications from developing nations or indigenous and minority peoples that have a
different set of financial opportunities or capabilities then those recognized as acceptable within an
expensive and highly developed region such as Los Angeles or Brussels

§,10, | Support

12-

14

15 Support In general | support the idea that a registry that is doing a good job should have the expectancy of
with renewal. | do, however, believe that a registry, especially a registry with general market dominance,

concems | or specific or local market dominance, should be subject to comment from the relevant user public
and to evaluation of that public comment before renewal. When performance is satisfactory, there
should an expectation of renewal. When performance is not satisfactory, there shouid be some
procedure for correcting the situation before renewal.

16- Support

19

20 Support In general | support the policy though | do have concerns about the implementation which | discuss
with below in relation to |G (P)
concems

Implementation Guidelines

# Level of Explanation
support

A-E | Support

F Accept In designing a New gTLD process, one of the original design goals had been to design a predictable
with and timely process that did not include the involvement of the Board of Directors except for very rare
concern and exceptional cases and perhaps in the due diligence check of a final approval. My concern is that

the use of Board in step (i) may make them a regular part of many of the application procedure and
may overload both the Board and the process. If every dispute can fail through to Board consideration
in the praocess sieve, then the incentive to resolve the dispute earlier will be lessened.

G-M | Support
N Suppart | strongly support the idea of financial assistance programs and fee reduction for less developed
with communities. | am concerned that not providing pricing that enables applications from less developed

concerns | countries and communities may serve to increase the divide between the haves and the haves nots in
the Internet and may lead to a foreign 'land grab’ of choice TLD names, especially IDN TLD names in
a new form of resource colonialism because only those with well developed funding capability will be

able to participate in the process as currently planned.

6] Support
P Support While | essentiaily agree with the poiicy recommendation and its implementation guideiine, its social
with justice and faimess depends heavily on the implementation issues. While the implementation details

concerns | are not yet settled, | have serious concemns about the published draft plans of the [CANN staff in this
regard. The current proposal involves using fees to prevent vexatious or unreasonable objections. [n
my personal opinion this would be a cause of social injustice in the application of the policy as it would
prejudice the objection policy in favor of the rich. | also believe that an objection policy based on
financial means would allow for well endowed entities to dbjec( to any term they found objectionabie
hence enabiing them to be as vexatious as they wish to be.

In order for an objection system to work properly, it must be fair and it must allow for any applicant to
understand the basis on which they might have to answer an objection. If the policy and
implementation are clear about objections only being considered when they can be shown to cause
irreparable harm to a community then it may be possible to build a just pracess. [n addition to the
necessity for there to be strict filters an which potential objections are actually processed for further
review by an objections review process, it is essential that an external and impartial professional
review panel have a clear basis for judging any objections.

1 do not believe that the ability to pay for a review will provide a reasonable criteria, nor do | believe
that financial barriers are an adequate filter for stopping vexatious or unreasonable objections though
they are a sufficient barrier for the poor

{ believe that ICANN should investigate other methods for balancing the need to allow even the
poorest ta raise an issue of irreparable harm while filtering out unreasonable disputes. | helieve, as
recommend in the Reserved Names Working group report. that the ALAC and GAC may be an
impartant part of the solution_ 15 (P) currently includes support for treating ALAC and GAC as
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# Level of Expianation
support

established institutions in regard to raising objections to TLD concerns. | believe this is an important
part of the policy recommendation and should be retained in the implementation. | believe that it
should be possible for the ALAC or GAC, through some internal procedure that they define, to take up
the cause of the individual compiainant and to request a review by the external expert review panei.
Some have argued that this is unacceptable because it operationalizes these Advisory Committees. |
believe we do have precedence for such an operational role for volunteers within ICANN and that it is
in keeping with their respective roles and responsibilities as representatives of the user community
and of the international community of nations. | strengly recommend that such a seiution be included
in the Implementation of the New gTLD process.

Q Support

Annex C — NCUC Minority Statement: Recommendation 20 and Implementation Guidelines F, H & P
STATEMENT OF DISSENT onN RECOMMENDATION #20 &
[MPLEMENTATION GUIDELINES F, H, & P IN THE
GNSO NEW GTLD COMMITTEE's FINAL REPORT
FROM THE
NON-COMMERCIAL USERS CONSTITUENCY (NCUC)

RE: DoMAIN NAME OBJECTION AND REJEGTION PROCESS
25 July 2007

Text of Recommendation #20°

"An application will be rejected if an expert panel determines that there is substantial opposition to it from a significant portion
of the community to which the string may be explicitly or implicitly targeted.”

Text of Implementation Guideline F:

if there is contention for strings, applicants may:
iy resolve contention betweer them within a pre-established timeframe

ii) if there is no mutual agreement, a claim to suppert a community by one party wilt be a reason to award priority to that
application. If there is ne such claim, and ne mutual agreement a process will be put in place to enable efficient
resolution of contention and;

iil) the ICANN Board may be used to make a final decision, using advice from staff and expert panels.

Text of Implementation Guideline H:

External dispute providers will give decisions on complaints.

Text of tmplementation Guideline P:

The following process. definitions, and guidelines refer to Recommendation 20.

Process

Opposition must be objection based.
Determination will be made by a dispute resolution panel constituted for the purpose.

The objector must provide verifiable evidence that it is an established institution of the community (perhaps like the RSTEP
pool of panelists from which a small panel would be constituted for each objeciicn).

Guidelines

The task of the panei is the determination of substantial opposition.

a) substantial

In determining substantial the pane! will assess the following: significant portion, community, expiicitly targeting, implicitty
targeting, established institution, formal existence, detriment.

b) significant portion:

in determining significant portion the panel will assess the balance between the leve! of objection submitted by one or
more established institutions and the level of support provided in the application from ane or more established institutions.
The panel wiill assess significance propoertionate to the explicit or implicit targeting.

c) conimunity
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Comrnunity should be interpreted broadly and will include for example an economic sector, a cultural community, or a
linguistic community. It may also be a closely related community which believes it is impacted.
d) explicitly targetin

Explicitly targeting means there is a description of the intended use of the TLD in the application.

e) implicitly targeting

Implicitly targeting means that the objector makes an assumption of targeting or that the objector believes there may be
confusion by users over its intended use,

) estabiished institution

An institution that has been in formal existence for at least 5 years. In exceptional cases, standing may be granted to an
institution that has been in existence for fewer then 5 years. Exceptional circumstance include but are not limited to
reorganisation, merger, or an inherently younger community. The following ICANN organizations are defined as
established institutions: GAC, ALAC, GNSO, ccNSO, ASOC.

g) formai existence

Formal existence may be demonstrated by: appropriate public registration, public historical evidence, validation by a
government, intergovernmentai organization, international treaty organisation or similar.

h) detriment

<< A >> Evidence of detriment to the community or to users more widely must be provided.
<< B >> [A likelinood of detriment to the community or to users more widely must be provided.]

Recommendation #20

The Non-Commercial Users Constituenicy (NCUC) Dissenting Statement on Recommendation #20 of the New GTLD
Commitiee's Final Report[81] should be read in combination with Implementation Guidelines F, H & P, which detail the
implementation of Recommendation #20. This statement should also be read in conjunction with its statement[82] of 13 June
2007 on the committee’s draft report.

NCUC cannot support the committee's proposai for ICANN to establish a broad objection and rejection process for domain
names that empowers ICANN and its "experts” to adjudicate the legat rights of domain name applicants (and objectors). The
proposai weuld aise empower ICANN and its "experts” to invent entirely new rights to domain names that do rot exist in law
and that will compete with existing legal rights to domains.

However "good-intentioned”, the proposal would inevitably set up a system that decides legal rights based on subjective
beliefs of "expert panels” and the amount of insider lobbying. The proposal would give "established institutions” veto power
over applications for domain names to the detriment of innovators and start-ups. The proposal is further flawed because it
makes no allowances for generic words to which no community claims exclusive "ownership” of. instead. it wants to assign
rights to use language based on subjective standards and wili over-regulate to the detriment of competition, innovation, and
free expression.

There is no limitation cn the type of objections that can be raised to kill a domain name, no requirement that actual harm be
shown to deny an application, and no recourse for the wrongful denial of legat rights by ICANN and its experts under this
proposal. An applicant must be able to appeal decisions of [CANN and its experts to courts, who have moere competence and
authority to decide the applicant's legal rights. Legal due process requires maintaining a right to appeal these decisions to real
courts.

The proposal is hopelessly flawed and will result in the improper rejection of many legitimate domain names. The reasons
permitted to object to a domain are infinite in number. Anyone may make an objection; and an appiication will automatically be
rejected upon a very tow threshold of "detrimant” or an even lower standard of "a likelihood of detriment” to anyone. Not a
difficult bar to meet.

If ICANN attempted to put this policy proposal into practice it would intertwine itself in general policy debates, cuitural clashes.,
business feuds, religious wars, and national politics, among a few of the disputes ICANN weuld have to rule on through this
domain name policy.

The proposal operates under false assumptions of "communities” that can be defined, and that parties can be rightfully
appointed representatives of "the community" by ICANN. The proposal gives preference to "established institutions” for
domain names, and leaves applicants’ without the backing of "established institutions” with fittle right to a top-level domain
The proposal operates to the detriment of smail-scale start-ups and innovators who are clever enough to come up with an
idea for a domain first, but lack the insider-connections and financial resources necessary Lo convince an ICANN pane! of their
worthiness.

it will be excessively expensive to apply for either a controversial ar a popular domain name, so only well-financed
"established institutions” will have both the standing and financial wherewithal to be awarded a top-level domain. The proposal
privileges who is awarded a top-level domain, and thus discourages diversity of thought and the free fiow of information by
making it more difficult to obtain information on controversial ideas or from innovalive new-comers,

Implementation Guideline F

NCUC does not agree with the part of implementation Guideline F that empowers [CANN identified "commurities" to support
or oppose applications. Why should all "communities” agree before a domain name can be issued? How to decide who
speaks for a "community"?

NCUC aiso notes that ICANN's Board of Directors wouid make the final decisions on applications and thus the iegal rights of
applicants under proposed {G-F. ICANN Board Members are not democratically elected, accountable io the public in any
meaningful way, ar frained in the adjudication of iegat rights. Final decisions regarding legal rights should come from
legitimate law-making processes. such as courts.
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"Expert panels” or corporate officers are not obligated to respect an applicant's free expression rights and there is no recourse
for a decision by the panel or ICANN for rights wrongfully denied. None of the "expert” panelists are democratically elected,
nor accountable to the public for their decisions. Yet they will take decisions on the boundaries between free expression and
trademark rights in domain names; and "experts” will decide what ideas are too controversial to be permitted in a domain
name under this process

Implementation Guideline H

Impiementation Guideline H recommends a system to adjudicate legal rights that exists entirely outside of legitimate
democratic law-making processes. The process sets up a system of unaccountable "private law" where "experts" are free to
pick and choose favored laws, such as trademark rights, and ignore disfavored laws, such as free expression guarantees.

1G-H operates under the false premise that external dispute providers are authorized to adjudicate the legal rights of demain
name applicants and objectors. it further presumes that such expert panels will be qualified to adjudicate the legal rights of
applicants and others. But undertaking the creation of an entirely new international dispute resoluticn process for the
adjudication of lega! rights and the creation of new rights is not something that can be delegated to a team of experts. Existing
international [aw that takes into account conflict of laws. choice of laws, jurisdiction, standing, and due process must be part of
any legitimate process; and the applicant's legal rights including freedom of expression rights must be respected in the
process.

implementation Guideline P

"The devil is in the details” of Implementation Guideline P as it describes in greater detail the proposed adversarial dispute
process to adjudicate legal rights to top-leve! demain names in Recommendation #20. |G-P mandates the rejection of an
application if there is "substantial opposition” to it according to ICANN's expert panel. But "substantial” is defined in such as
way so as to actually mean “insubstantial” and as a result many legitimate domain names would be rejected by such an
extremely low standard for killing an application.

Under iG-P, opposition against and support for an application must be made by an "established institution” for it to count as
"significant”, again favoring majar industry players and mainstream cultural institutions over cultural diversity, innovative
individuals, smali niche, and medium-sized {ntemet businesses

I1G-P states that "community” should be interpreted broadly, which will allow for the maximum number of objections to a
domain name o count against an application. It includes examples of "the economic sector, cultural community or linguistic
community” as those who have a right to complain about an application. !t also includes any "related community which
believes it is impacted." So anyone who claims to represent a community and believes to be impacted by a domain name can
file a complaint and have standing to object to another’s application.

There is no requirement that the objection be based on legal rights or the operational capacity of the applicant. There is no
requirement that the objection be reasonable ar the belief about impact to be reasonable. There is no requirement that the
harm be actual or verifiable. The standard for "community” is entirely subjeciive and based on the personal beliefs of the
objectar

The definition of "implicitly targeting” further confirms this subjective standard by inviting objections where "the objector makes
the assumption of targeting” and also where "the objector believes there may be confusion by users”. Such a subjective
process will inevitably resuit in the rejection of many legitimate domain names.

Picking such a subjective standard conflicts with Principle A in the Final Report that states domain names must be introduced
in a "predictable way", and also with Recommendation 1 that states "All applicants for a new gTLD registry should be
evaluated against transparent and predictable criteria, fully available to the applicants pricr to the initiation of the process ”
The subjectivity and unpredictability invited into the process by Recommendation #20 turn Principle A and Recommendation 1
from the same report upside down.

Besides the inherent subjectivity, the standard for killing applications is remarkably low. An application need not be intended to
serve a particular community for "community-based" objections to kill the application under the proposai. Anyone who

believed that he or she was part of the targeted community or who believes others face “detriment” have standing to cbject to
a domain name. and the objection weighs in favor of "significant opposition”. This standard is even lower than the "reasonable
person” standard, which would at least require that the belief be "reasonabie” for it to count against an applicant. The
proposed standard for rejecting domains is so low it even permits unreasonable beliefs about a2 domain name to weigh against
an applicant.

If a domain name does cause confusian, existing trademark law and unfair competition law have deait with it for years and
already balanced intellectual property rights against free expression rights in domain names. There is neither reason nor
authority for \CANN processes to overtake the adjudication of legal rights and invite unreasonable and illegitimate objections
to domain names.

IG-P falsely assumes that the number of years in operation is indicative of one's right to use language. it privileges entities
over 5 years old with objection rights that will effectively veto innovative start-ups who cannot afford the dispute resolution
process and will be forced to abandon their application to the incumbents.

1G-P sets the threshold for harm that must be shown to kill an apptication for a domain name remarkably low. Indeed harm
need not be actual or verified for an application to be killed based on "substantial opposition” from a single objector.

Whether the committee selects the unbounded definition for "detriment” that includes a "likelihood of detriment" or the
narrower definition of "evidence of detriment” as the standard for killing an application for a domain name is largely irrelevant.
The difference is akin to re-arranging the deck chairs on the Titanic. ICANN will become bogged down with the approval of
domain names either way, aithough it is worth noting that "likelihood of detriment” is a very long way from "substantial harm”
and an easy standard to meet, so will result in many more domain names being rejected.

The definitions and guidelines detailed in IG-P invite a lobby-fest between competing businesses, instill the "heckler's veto”
intc domain name policy, privilege incumbents, price out of the market non-commercial applicants, and give third-parties who
have no legal rights to domain names the pewer to block applications for those domains. A better standard for killing an
application for non-technical reasons would be for a domain name to be shown to be illegal in the applicant's jurisdiction
befare it can rejected

in conclusion, the committee's recommendation for domain name objection and rejection processes are far toe broad and
unwieldy to be put into practice. They would stifle freedom of exprassion, innovation, cultural diversity, and markat
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competition. Rather than follow existing law, the propasal would set up an illegitimate process that usurps jurisdiction to
adjudicate peoples' legal rights (and create new rights) in a process designed to favor incumbents. The adoption of this “free-
for-all" objection and rejection process will further call into question ICANN's legitimacy to govern and its ability to serve the
global public interest that respects the rights of all citizens.

NCLUC respectfully submits that ICANN will best serve the global public interest by resisting the temptation to stray from its
technical mandate and meddle in international lawmaking as proposed by Rec. #20 and IG-F, IG-H, and 1G-P of the New

GTLD Committee Final Report.

REFERENCE MATERIAL -- GLOSSARY[83]

TERM

ACRONYM & EXPLANATION

A-label

The A-label is what is transmitted in the DNS protocol and this is the ASCII-
compatible (ACE) form of an IDNA string; for example "xn--11b5bs1di".

ASCIl Compatible Encoding

ACE

ACE is a system for encoding Unicode so each character can be transmitted
using only the letters a-z, 0-9 and hyphens. Refer also to
http:/iwww ietf org/rfc/fc3467 Ixt?number=3467

American Standard Code for
Information Exchange

ASCl

ASCIl is a common numerical code for computers and other devices that work
with text. Computers ¢an only understand numbers, so an ASCI! code is the
numerical representation of a character such as’a’ or '@’. See above referenced
RFC for more information.

Advanced Research Projects Agency

ARPA

http:/ivww. darpa mil/body/arpa_darpa.himi

Commercial & Business Users
Constituency

CBUC

hitp:/Avww bizconst.org/

Consensus Policy

A defined term in all ICANN registry contracts usually found in Article 3
(Covenants).

See, for example, http/Awww.icann, orgftids/agreements/biz/registry-agmt-
08dec08.htm

Country Code Names Supporting
Qrganization

ccNSQO

http:/fcenso.icann.org/

Country Code Top Level Domain

ccTLD

Two letter domains, such as .uk (United Kingdom), .de (Germany) and jp (Japan)
(for exampie), are called country code top level domains (ccTLDs) and
correspond to a country, territory, or other geographic location. The rules and
policies for registering domain names in the ccTLDs vary significantly and ccTLD
regisiries limit use of the ccTLD to citizens of the corresponding country.

Some ICANN-accredited registrars provide registration services in the ccTLDs in
addition to registering names in .biz, _com, .info, .name, .net and .org, however,
ICANN does not specifically accredit registrars to provide ccTLD registration
Services.

For more information regarding registering names in ccTLDs, including a
complete database of designated ccTLDs and managers, please refer to
http:/Awww.iana.org/cetid/cetld.hitm,

Domain Names

The term domain name has multiple related meanings: A name that identifies a
computer or computers on the internet. These names appear as a compenent of
a Web site’'s URL, e.g. www.wikipedia.org. This type of domain name is also
called a hostname.

The product that Domain name registrars provide to their customers, These
names are often called registered domain names.

Names used for other purposes in the Domain Name System (DNS), for example
the special name which follows the @ sign in an email address, or the Top-level
domains like .com, or the names used by the Session lnitiation Protocol (VolP),
or DomamKeys.

http://en.wikipedia.org/wiki/Domain_names

Domain Name System

The Domain Name System (OMS) helps users to find their way arcund the
Internet. Every computer on the Internet has a unique address - just like a
telephone number - which is a rather complicated string of numbers. It is called its
"IP address” (IP stands for “Internet Protocol”). IP Addresses are hard to
remember. The DNS makes using the Internet easier by allowing a familiar string
of fetters (the "doemain name™) to be used instead of the arcane IP address. So
instead of typing 207.151.159.3, you can type www.internic.net. it is a
"mnemaonic” device that makes addresses easier to remember.

Generic Top Level Damain

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm
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Most TLDs with three or more characters are referred to as "generic” TLDs, or
"gTLDs". They can be subdivided into two types, "sponsored” TLDs (sTLDs) and
"unsponscred TLDs (uTLDs), as described in mere detail below.

In the 1980s, seven gTLDs (.com, .edu, .gov, .int, .mil,..net. and .org) were
created. Domain names may be registered in three of these (.com, .net, and .org}
withaut restriction; the other four have limited purposes.

In 2001 & 2002 four new unsponsored TLDs (.biz, .infa, .name, and .pro} were
introduced. The other three new TLDs (.aero. .coop. and .museum} were
sponsored.

Generally speaking, an unsponsored TLD cperates under policies established by
the global Internet community directly through the ICANN process, while a
sponsored TLD is a specialized TLD that has a sponsor representing the
narrower community that is most affected by the TLD. The sponsor thus carries
out delegated policy-formulation responsibilities over many matters concerning
the TLD.

Governmental Advisory Committee

GAC

hitp://gac.icann.org/web/index.shtml

Intellectual Property Constituency

IPC

http:/mww.ipconstituency.org/

Internet Service & Connection ISPCP
Providers Constituency
internationalized Domain Names IONs

IDNs are domain names represented by local language characters. These
domain names may contain characters with diacritical marks (required by many
European languages) or characters from non-Latin scripts like Arabic or Chinese.

Internationalized Domain Mames in
Application

IDNA

IDNA is a protocel that makes it possible for applications to handle domain
names with non-ASC!I characters. IDNA converts domain names with non-ASCH
characters to ASCIl labels that the DNS can accurately understand. These
standards are developed within the JETF (http //www.ietf. org)

Internationalized Domain Names —
Labeis

IDN A Label

The A-label is what is transmitted in the DNS protocol and this is the ASCII-
compatible ACE) form of an IDN A string. For example "xn-1Iq90i”

IDN U Label

The U-label is what should be displayed to the user and is the representation of
the IDN in Unicode. For example "{b" {"Beijing” in Chinese).

LDH Label

The LDH-label strictly refers to an all-ASCH label that obeys the
“hostname” (LDH) conventions and that is not an IDN: for example "icann” in the
domain name “icann.org”

Internationalized Domain Names
Waorking Group

IDN-WG

http:/fforum.icann.org/lists/gnso-idn-wg/

Letter Digit Hyphen

LDH

The hostniame convention used by domain names before internationalization.
This meant that domain names could only practically contain the letters a-z, digits
0-9 and the hyphen "-". The term "LDH code points” refers to this subset. With the
introduction of IDNSs this rule is no longer relevant for all domain names.

The L DH-label strictly refers to an ail-ASCH label that obeys the
“hastname" (LDH) conventions and that is not an IDN; for example "icann” in the
domain name “icann.org”.

Nominating Committee

NomCom

http://nomcom.icann.org/

Non-Commercial Users Constituency

NCUC

hitp-#www.nednhe.org/

Policy Development Process

PDP

See http:/fwww.icann.org/general/archive-bylaws/bylaws-28feb06.htm#AnnexA

Protecting the Rights of Others
Working Greup

PRO-WG

See the mailing list archive at htip://forum.icann.org/lists/gnso-pro-wg/

Punycode

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm
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Punycode is the ASCll-compatible encoding algerithm described in Internet
standard [RFC3492]. This is the method that will encode IDNs into seguences of
ASCll characters in order far the Domain Name System {DNS) to understand and
manage the names. The intention is that domain name registrants and users will
never see this encoded form of a domain name. The sole purpose is for the DNS
to be able to resolve for example a web-address containing local characters.

Registrar Demain names ending with .aero, .biz, .com, .coop, .info, .museum, name, net,
.0rg, and .pro can be registered through many different companies (known as
"registrars”) that compete with one ancther. A listing of these companies appears
in the Accredited Registrar Directory.

The registrar asks registrants to provide various contact and technical information
that makes up the domain name registration. The registrar keeps records of the
contact information and submits the technical information to a central directery
known as the “registry."

Registrar Constituency RC

hitp:/iwww icann-registrars.org/

Registry A registry is the authonitative, master database of all domain names registered in
each Top Level Domain. The registry operator keeps the master database and
also generates the "zene file” which allows computers to route Internet traffic to
and from top-level domains anywhere in the world. Internet users don't interact
directly with the registry operator. Users can register names in TLDs

including biz, .com, .info, .net, .name, .ory by using an I[CANN-Accradited
Registrar.

Registry Constituency RyC

http:/ivww.gtldregistries.org/

Request for Comment RFC

Afull list of all Reguests for Comment | ftp/ftp.rfc-editor.orgfin-notes/rfe1 591 .ta

http:/fwww rfc-editor.org/rfexx00. html i i
ftp://ftp.rfc-editor.org/in-notes/rfc2119.txt

Specific references used in this report

are shown in the next colurmn. ftp://fip.rfc-editor.org/in-note s/rfc 2606 txt

This document uses language, for
exampie, "should”, "must” and "may”,
censistent with RFC2119.

Reserved Names Working Group RN-WG

See the mailing list archive at http://forum.icann.org/lists/gnsc-rn-wg/

Root server A root nameserver is a DNS server that answers requests for the root
namespace domain, and redirects requests for a particular top-level domain to
that TLLY's nameservers. Although any local implementation of DNS can
implement its own private root nameservers, the term "root nameserver” is
generally used to describe the thirteen well-known root nameservers that
implement the root namespace domain for the Internet's official global
implementation of the Domain Name System.

All domain names on the Intemet can be regarded as ending in a full stop
character e.g. "en.wikipedia.org.”. This final dot is generally implied rather than
explicit, as modern DNS software does not actually require that the final dot be
included when attempting to transiate a domain name to an |P address. The
empty string after the final dot is called the root domain, and all other domains
{i.e. com, .org, .net, etc) are contained within the root demain.

http./fen .wikipedia.org/wiki/Root_server

Sponsored Top Level Domain sTLD

A Sponsor is an arganization to which some policy making is delegated from
ICANN. The sponsored TLD has a Charter, which defines the purpose for which
the sponsored TLD has been created and will be operated. The Sponsor is
responsible for developing policies on the delegated topics so that the TLD is
operated for the benefit of a defined group of stakeholders, known as the
Sponsored TLD Community, that are most directly interested in the operation of
the TLD. The Sponsor also is responsible for selecting the registry operatar and
to varying degrees for establishing the roles played by registrars and their
refationship with the registry operator. The Sponsor must exercise its delegated
authority accerding to faimess standards and in a manner that is representative
of the Sponsored TLD Community.

U-label The U-label is what should be displayed to the user and is the representation of
the Internationalized Domain Name (IDN) in Unicode.

Unicode Consortium A not-for-prefit arganization found to develop, extend and promote use of the
Unicede standard. See http://www .unicode.org
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Unicode Unicode is a commonly used single encoding scheme that provides a unique
number for each character across a wide variety of languages and scripts. The
Unicode standard contains tables that list the code points for each local character
| identified. These tables continue to expand as more characters are digitalized.

Continue to Final Report: Part B

[1] http://iwww icann.arg/general/archive-bylaws/bylaws-28feb 06 htmi#l

[2] The ICANN “community” is a complex matrix of intersecting organizations and which are represented graphically here.
http:/Avww icann.org/structure/

[3] The Fina/ Reportis Step 9 in the GNSO's policy development process which is set out in full at
http:/Mmww icann.org/general/archive-bylaws/bylaws-28feb06 htm#AnnexA.

[4] Found here hitp://gnso.icann.org/issues/new-gtlds/.

[8] The ICANN Staff Discussion Points documents can be found at http://gnso.icann.org/drafts/GNSO-POP-Decl5-StaffMemo-
14Nov06.pdf and http://gnso.icann.org/drafts/PDP-Dec05-StaffMemo-19-jun-07 .pdf

[6] Authored in 1987 by Paul Mackapetris and found at http:/imwww ietf.org/rfoirfc1034

[7] Authored in October 1984 by Jon Postel and J Reynolds and found at http:/iwww ietf.org/rfe/rfcg20
[8] Found at hitp://www.oecd.org/datacecd/15/37/38336538.pdf

[9] From Verisign's June 2007 Domain Name Industry Brief.

[10] The full list is available here http:/Awww.icann.org/registrars/accredited-list. ntmi

[11] Report found at http://www icann.org/dnso/wgc-report-21mar00.htm

[12] Found at hitp:/Amww.icann.org/anncuncements/announcement-31aug4.htm

[13] http:/iwww registrarstats.comvyPublic/iZoneFileSurvey.aspx

[14] Verisign produce a regular report on the domain name industry
http://www verisign.com/Resources/Naming_Services_Resources/Domain_Name_Industry_Brieffindex.htmi

[15] The anncuncement is here http:/ficann.org/announcements/announcement-03jan06.htm and the results are here
hitp://gnso.icann.org/issues/new-gtlds/new-gtld-pdp-input.htm

[16] Found here http://gnso.icann.org/issues/new-gtids/mew-gtid-pdp-input.htm
[17] http://gnso.icann.org/issues/new-gtids/

[18] For example, see the GA List discussion thread found at hitp://gnso.icann.org/mailing-lists/archives/ga/msg03337 .html &
earfier discussion on IANA lists http./Awww.iana.org/comments/26sep1998-020ct1998/msg00016.html. The 13 June 2002
paper regarding a taxonomy for non-ASCIl TLDs is also illuminating http://www icann.org/committee s/idn/registry-selection-
paper-13jun02.htm

[19] Found here http://gac.icann.org/web/home/gTLD_principles.pdf
[20] A list of the working materials of the new TLDs Committee can be found at http://gnso.icann.org/issues/new-gtids/.

[21] The Outcomes Report for the IDN-WG is found hitp:/gnsc.icann.org/drafls/idn-wg-fr-22mar07.htm. A full set of resources
which the WG is using is found at http://gnso.icann.org/issuesfidn-tids/.

[22] The Final Report of the RN-WG is found at hitp:/gnso.icann.org/drafts/m-wg-fr1 8mard7 .pdf
[23] The Final Report of the PRO-WG is found at hiip://gnso.icann.org/drafts/GNSQ-PRO-WG-final-01Jun07 pdf
[24] The rooct server system is explained here http://en.wikipedia.orgiwiki/Rootserver

[25] Ms Daria supports all of the Principles but expressed concern about Principle B by saying "...While | strongly support the
introduction of IDN TLDS, | am concerned that the unresolved issues with IDN ccTLD equivalents may interfere with the
introduction of IDN TLDs. | am also concerned that some of these issues could impede the introduction of some new ASCII
TLDs dealing with geographically related identifiers” and Principie D "...While | favor the establishment of a minimum set of
necessary technicat criteria, t am concerned that this set actually be the basic minimum set necessary to protect the stability,
security and giohal interoperability "

[26] Note the updated recommendation text sent to the gtld-council list after the 7 June mesting
hitp:/fforum.icann.argflists/gtid-council/msgQ0520.html

[27] Reserved word limitations will be included in the base contract that will be available to applicants prior to the start of the
application round .

[28] http:/Avww icann.org/general/idn-guidelines-22feb06 htm

[29] The Implementation Team sought advice from a number of auction specialists and examined other industries in which
auctions were used to make clear and binding decisions. Further expert advice will be used in developing the implementation
aof the application process to ensure the fairest and most appropriate method of resolving contention for strings.

[30] Detailed work is being undertaken, lead by the Corporate Affairs Department, on establishing a translation framework for
ICANN documentation. This element of the Implementation Guidelines may be addressed separately

[31] http://gnss.icann.org/drafts/GNSO-PDP-Dec05-StaffMemo-14Nov06. pdf

[32] Consistent with ICANN's commitments to accountability and transparency found at
http:/Amww icann.org/announcements/announcement-26jan07b . htm

[33] Found at http:/iwww.icann.org/dnso/wgc-report-21mar00.htm
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[34] The announcement is here http:/ficann.org/announcements/announcement-03jan06.htm and the resuits are here
http:#gnso.icann.org/issues/mew-gtids/new-gtld-pdp-input.ntm

[35] Found here hitp://gnso.icann.org/issues/new-gtids/new-gtid-pdp-input.htm
[36] Found here http:/fforum.icann.orgfists/gtid-council/
[37] Archived at http:/fforum.icann_ org/lists/gtld-council/

[38] Business Constituency hitp://fforum.icann.org/ists/gtid-councit/msg00501.html, Intellectual Property Censtituency
http://forum_icann.org/lists/gtid-council/msg00514.htmi, Internet Service Providers http:/forum.icann.org/lists/gtid-
council/msg00500.html, NCUC http:/forum.icann.org/lists/gtid-council/msg00530.html. Registry Constituency
hitp:/fforum_icann.org/ists/gtid-counci/msg00494 htmt

[39] "My concern invoives using definitions that rely on legal terminology established for trademarks for what | believe should
be a policy based on technical critena.

In the first instance | believe that this is essentially a technical issue that should have been resolved with reference to
typography, homologues, orthographic neighbourhood, translfiteration and other technically defined attributes of a name that
would make it unacceptable. There is a large body of scientific and technical knowledge and description in this field that we
could have drawn on.

By using terms that rely on the legal language of trademark law, | believe we have created an implicit redundancy between
recommendations 2 and 3. |.e.. | believe both 2 and 3 can be used to protect frademarks and other intellectual property rights,
and while 3 has specific limitations, 2 remains open to full and varied interpretation.

As we begin to consider IDNs, | am concerned that the interpretations of confusingly similar may be used to eliminate many
potential TLDs based on translation. That is, when a transiation may have the same or similar meaning to an existing TLD,
that the new name may be eliminated because it is considered confusing to users who know both languages.”

[40] http://data.iana.org/TLD/tids-alpha-by-domain. txt
[41] See section 4A — http/fwww.icann.org/udrp/udrp-policy-240ctS9.hirm.

[42] In addition to the expertise within the Committee, the NCUC provided. as part of its Constituency impact Statement expert
outside advice from Professor Christine Haight Farley which said, in part, "._.A determination about whether use of a mark by
another is "confusingly similar’ is simply a first step in the analysis of infringement. As the committee correctly notes, account
wilt be taken of visual, phonetic and conceptual similarity. But this determination does not end the analysis. Delta Dental and
Delta Airlines are confusingly similar. but are not like to cause confusion. and therefore do not infringe. ... In trademark faw,
where there is confusing similarity and the mark is used on similar goods or services, a likelihood of confusion will usually be
found. European trademark law recognizes this point perhaps more readily that U.S. trademark law. As a result, sometimes
"confusingly similar” is used as shorthand for "likelitood of confusion®. However, these concepts must remain distinct in
domain name policy where there is no opportunity to consider how the mark is being used.”

[43] In addition, advice was sought frem experts within WIPO who continue to provide guidance on this and other elements of
dispute resolution procedures.

[44] Kristina Rosette provided the reference to the Agreement on Trade-Related Aspects of intellectual Property Rights which
is found online at http://www.wto.org/english/tratop_eftrips_eft_agm1_e.htm

“...Articie 16 Rights Conferred 1. The owner of a registered trademark shalt have the exclusive right to prevent alf third parties
not having the owner's consent from using in the course of trade identical or similar signs for goods or services which are
identicat or simitar to those in respect of which the trademark is registered where such use would result in a likelihood of
confusion. In case of the use of an identical sign for identical goods or services, a likelihood of confusion shall be presumed.
The rights described above shall not prejudice any existing prior rights, nor shall they affect the possibility of Members making
rights available on the basis of use...."

[45] hitp:/Awww_ohchr.orgéenglish/badies/hre/comments him
[48] http://gnso.icann.org/drafts/GNSO-PRO-WG-{inal-01Jun07 . pdf

[47] Charles Sha'ban provided a range of examples from Arabic speaking countries. For example, in Jordan, Article 7
Trademarks eligible for registration are 1- A trademark shall be registered if it is distinctive. as to words, letters, numbers,
figures, colors, or other signs or any combination thereof and visually perceptible. 2- For the purposes of this Article,
"distinctive” shall mean applied in @ manner which secures distinguishing the goods of the proprietor of the trademark fram
those of other persons. Article 8 Marks which may not be registered as trademarks. The following may not be registered as
trademarks: 10- A mark identical with ane belonging to a different proprietor which is already entered in the register in respect
of the same goods or class of goods for which the mark is intended to be registered, or so closely resembling such trademark
to the extent that it may lead to deceiving third parties.

12- The trademark which is identical or simitar to, or constitutes a transtation of, a well-known trademark for use on similar or
identical goods to those for which that one is well-known for and whose use would cause confusion with the well-known mark,
or for use of different goods in such a way as to prejudice the interests of the owner of the well-known mark and leads to
believing that there is a connection between its owner and those goods as well as the marks which are similar or identical to
the honorary badges. flags, and other insignia as well as the names and abbreviations relating to international or regional
organizations or those that offend our Arab and Isiamic age-old values.

In Oman for exampie, Article 2 of the Sultan Decree No. 38/2000 states:

"The following shall not be considered as trademarks and shall not be registered as such: [f the mark is identical, similar to a
degree which causes confusion. or a translation of a trademark or a commercial name known in the Sultanate of Oman with
respect to identical or similar goods or services belonging to another business, or if it is known and registered in the Sultanate
of Oman on goods and service which are neither identical nor similar to those for which the mark is sought to be registered
provided that the usage of the mark on those goods or services in this 1ast case will suggest a connection between those
goods or services and the owner of the known trademark and such use will cause damage to the interests of the owner of the
known trademark.”

Although the laws In Egypt do not have specific provisioris regarding confusion they siress in great detail the importance of
distinctiveness of a trade mark.

http://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm 1/5/2016
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Article 83 in the IP Law of Egypt No.82 for the year 2002 states:

"A trademark is any sign distinguishing goods, whether products or services, and include is particular names represented in a
distinctive manner, signatures, words, letters, numerais, design, symbols, signposts, stamps, seal, drawings, engravings. a
combination af distinctly formed colars and any other combination of these elements if used, or meant to be used, to
distinguish the precedents of a particular industry, agricuiture, forest or mining venture or any goods, or to indicate the origin
of products or goods ar their quality, categary, guarantee, preparation process, or to indicate the provision of any service. In
all cases, a trademark shall be a sign that is recognizable by sight."

[48] Found at hitp://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.ht with 171 contracting parties.

[49] Further information can be found at the US FPatent and Trademark Office’s website http://www.uspto.gov/
[50] Found at http:/fwww.icann.org/registrars/ra-agreement-17may01.htm#3

[61] Found at hitp://gnso.icann.org/drafts/idn-wg-fr-22mar7 htm.

[52] The 2003 correspondence between ICANN's then General Counsel and the then GAC Chairman is also useful
http://www .icann.org/correspondence/touton-letter-to-tarmizi- 10feb03.htm.

[53] "My first concern relates to the protection of what can be called the linguistic commons. While it is true that much of
trademark law and practice does protect general vocabulary and common usage from trademark protection, | am not sure that
this is always the case in practice. | am also not convinced that trademark law and policy that applies to specific product type
within a specific locale is entirely compatible with a general and global naming system.”

[54] For example, David Maher, Jon Bing, Steve Metalitz, Philip Sheppard and Michael Palage.

[55] Reserved Word has a specific meaning in the ICANN context and includes, for example, the reserved word provisions in
ICANN's existing registry contracts. See http:/fmww.icann.org/registries/agreements.htm.

[56] "Until such time as the technical work on IDNAbis is compieted, | am concerned about establishing reserved name rules
connected to IDNs. My primary concern involves policy decisions made in ICANN for reserved names becoming hard coded in
the IDNAbis technical solution and thus becoming technical constraints that are no longer open to future policy
reconsideration.”

[57} Found online at hittp:/gnso.icann.orgfissues/new-gtlds/inal-report-m-wg-23may07.htm and in full in Part B of the Report.

[58] The Committee are aware that the terminology used here for the purposes of policy recommendations requires further
refinement and may be at odds with similar terminology developed in other context. The terminology may be imprecise in
other contexts than the general discussion about reserved words found here. .

[69] The subgroup was encouraged by the ccNSQ not to consider removing the restriction on two-letter names at the top level.
IANA has based its allocation of two-letter names at the top level on the 1SO 3166 list. There is a risk of callisions between
any interim allocations. and S0 3166 assignments which may be desired in the future.

[60] The existing gTLD registry agreements provide for a method of potential release of two-character LDH names at the
second level, In addition, two character LDH strings at the second level may be released through the process for new registry
services, which pracess involves analysis of any technical or security concerns and provides epportunity for public input.
Technical issues related to the release of two-letter and/or number strings have been addressed by the RSTEP Report on
GNR's proposed registry service. The GAC has previously noted the WIPO il Report statement that "If ISC 3166 alpha-2
country code elements are to be registered as domain names in the gTLDs, it is recommended that this be done in a manner
that minimises the patential for confusion with the ccTLDs."

[61] Considering that the current requirement in all 16 regisiry agreement reserves "All labels with hyphens in the third and
fourth character positions (2.g., "bg--1k2n4h4b” or "xn--ndk061n")", this requirement reserves any names having any of a
combination of 1296 different prefixes (36x38).

[82] Internet Draft IDNAbis Issues: http:/iwww.ietf.orgfinternet-drafts/draft-klensin-idnabis-issues-01.txt (J. Klensin). Section
31141 -

[83] Considering that the current requirement in all 16 registry agreement reserves "Al! labels with hyphens in the third and
fourth character positions (e.g9., "hg—1k2n4h4b” or "xn--ndk061n")", this requirement reserves any names having any of a
combination of 1296 different prefixes (36x36).

[64] Considering that the current requirement in all 16 registry agreement reserves "All fabeis with hyphens in the third and
fourth character positions (e.g., "bg--1k2n4h4b" or "xn--ndkC61n")", this requirement reserves any names having any of a
cambination of 1296 different prefixes (36x36).

[85] With its recommendation, the sub-group takes into consideration that justification for potential user confusion {i.e., the
minority view) as a result of removing the contractual condition to reserve gTLD strings for new TLDs may surface during one
or mere public comment pericds.

[66] Nate that this recommendation is a continuation of the recommendation in the criginal RN-WG report, modified to
synchronize with the additional work done in the 30-day extension period.

[67) Ms Deoria said "...My primary concern focuses on the term ‘morality’. While public arder is frequently codified in national
laws and occasionally in internatiortal law and conventiors, the definition of what constitutes morality is not generally codified,
and when it is, | believe it could be referenced as public order. This concern is related to the broad set of definitions used in
the world to define morality. By including morality in the list of allowable exclusions we have made the possible exclusion list
indefinitely large and have subjected the process to the consideration of all possible religious and ethical systems. [CANN or
the panel of reviewers will also have fo decide between different sets of moral principles, e.g, a morality that holds that people
should be free to express themselves in all forms of media and those who believe that peopie shouid be free from exposure to
any expression that is prohibited by their faith or moral principles. This recommendation will also subject the process to the
fashion and occasional demagoguery of palitical correctness. | do net understand how ICANN or any expert panel will be able
to judge that something should be excluded based on reasons of morality without defining, at least de-facto, an ICANN
definition of morality? And while | am not a strict constructionist and sometimes allow for the broader interpretation of [CANN's
mission, | do nat believe it includes the definition of a system of morality.”

[68] http:/fwww fcann.orgitids/agreements/net/appendix? html

http://gnso.icann.org/en/issues/new-gtlds/pdp-decQ5-fr-parta-08aug07.htm 1/5/2016
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[69] 'While | aceept that a prospective registry must show adequate operational capahility, creating a financial criteria is of
concem. There may be many different ways of satisfying the requirement for operational capability and stability that may not
be demonstrable in a financial statement or fraditional business plan. E.g., in the case of an less developed community, the
registry may rely on volunteer effort from knowledgeable technical experts.

Another concern | have with financial requirements and high spplication fees is that they may act to discourage applications
from developing nations cr indigenous and minority peoptes that have a different set of financial opportunities or capabilities
then those recognized as acceptable within an expensive and highly developed region such as Los Angeles or Brussels.”

[70] "in general | support the policy though | do have concerns about the implementation which | discuss below in relation to
1G {P)".

[71] "In general | support the idea that a registry that is doing a good job should have the expectancy of renewal. | do.
however, believe that a registry, especially a registry with general market dominance, or specific of local market dominance,
should be subject to comment from the relevant user public and to evaluation of that public comment before renewal. When
performance is satisfactory, there should an expectation of renewal. When performance is not satisfactory, there shouid be
some procedure for correcting the situation before renewal.”

[72] Consensus Policies has a particular meaning within the ICANN environment. Refer to
http:/iww icann.org/general/consensus-palicies.him for the full list of ICANN's Consensus Policies.

[73] http:/ivww.icann.org/general/bylaws. him#AnnexA

[74] hitp:/fwww.icann.org/registries/agreements_htm

[75] The full list of reports is found in the Reference section at the end of the document.
[76] hitp:/mww.icann.org/announcements/announcement-4-07marQ7_htm

[77] Feund at hitp://www.icann.org/registrars/ra-agreement-17may01.him

[78] Found at hitp:/fwww.icann.org/registrars/accreditation.htm.

[79] Text of Recommendation #6: "Strings must not be contrary to generally accepted legal norms relating to morality and
public order that are enforceable under generaily accepted and internationally recognized principles of taw. Examples of such
principles of law include, but are not lirmnited to, the Universal Declaration of Human Rights (UDHR), the International Covenant
on Civil and Political Rights (ICCPR), the Convention on the Elimination of all forms of Discrimination Against Women
(CEDAW) and the International Convention on the Elimination of All Forms of Racial Discrimination, inteflectual property
treaties administered by the World Intellectual Property Organisation (WIPQ) and the WTQO Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIFS)."

[80] Ms Doria took over from former GNSO Council Chairman {and GNSO new TLDs Committee Chairman) Dr Bruce Tonkin
on 7 June 2007. Ms Doria's term runs unttl 31 January 2008,

[81] Available at: http./forum.icann.org/lists/gtla-council/pdfOQggaRNrXf.pdf
[82] Available at: hitp://ipjustice.orgiwp/2007/06/1 3/ncuc-newgtid-stmt-june2007/

[83] This glossary has been developed over the course of the policy development process. Refer here to ICANN's glossary of
terms http://www.icann.org/generai/giossary.htm for further information.

Comments cenceming the layout, construction and functionality of this site should be sent to webmaster [at] gnso.icann.org

© 2015 The Internet Corporation for Assigned Names and Numbers. All rights reserved
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NEW GTLD UPDATE {30 MAY 2012)
New gTLD Update by Akram Atallah, COO
The TLD Application System, or TAS, has now closed.

As of 23.00 GMT/UTC today, with one hour remaining before the system closed, just over 1900 applications had been
submitted in TAS.

We will reconcile all payments and submitted applications, and will release the final numbers when the applied-for domain
names are published. As we said yesterday, our target date for publishing the list of applied-for domain names is 13 June

2012.

We thank all applicants and the ICANN community for their support throughout the application process.

© 2015 Internet Corporation For Assianed Names and Numbers
Site Map

http://newgtlds.icann.org/en/announcements-and-media/announcement-3-30may12-en 12/21/2015
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Attachment to Module 3

New gTLD Dispute Resolution Procedure

These Procedures were designed with an eye toward timely and efficient dispute
resolution. As part of the New gTLD Program, these Procedures apply to all proceedings
administered by each of the dispute resolution service providers [DRSP). Each of the DRSPs
has a specific set of rules that will also apply to such proceedings.

Applicant Guidebook | version 2012-06-04 ICANN P"1
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NEW GTLD DISPUTE RESOLUTION PROCEDURE

Article 1. ICANN’s New gTLD Program

(a)

(b)

(d)

The Internet Corporation for Assigned Names and Numbers (“ICANN") has
implemented a program for the infroduction of new generic Top-Level Domain Names
("gTLDs") in the internet. There will be a succession of rounds, during which applicants
may apply for new gTLDs, in accordance with terms and conditions set by ICANN.

The new gTLD program includes a dispute resolution procedure, pursuant to which
disputes between a person or entity who applies for a new gTLD and a person or entity
who objects to that gTLD are resolved in accordance with this New gTLD Dispute
Resolution Procedure (the "Procedure”).

Dispute resolution proceedings shall be administered by a Dispute Resolution Service
Provider (“DRSP") in accordance with this Procedure and the applicable DRSP Rules
that are identified in Article 4(b).

By applying for a new gTLD, an applicant accepts the applicability of this Procedure
and the applicable DRSP's Rules that are identified in Article 4(b); by filing an
objection to a new gTLD, an objector accepfts the applicability of this Procedure and
the applicable DRSP's Rules that are identified in Article 4(b). The parties cannot
derogate from this Procedure without the express approval of ICANN and from the
applicable DRSP Rules without the express approval of the relevant DRSP.

Article 2. Definitions

(a)

(b)

(c)

(d)

The “Applicant” or "Respondent” is an entity that has applied to ICANN for a new gTLD
and that will be the party responding to the Objection.

The “Objector” is one or more persons or entities who have filed an objection against a
new gTLD for which an application has been submitted.

The "Panel” is the panel of Experts, comprising one or three “Experts,” that has been
constituted by a DRSP in accordance with this Procedure and the applicable DRSP
Rules that are identified in Article 4(b).

The “Expert Determination” is the decision upon the merits of the Objection that is
rendered by a Panel in a proceeding conducted under this Procedure and the
applicable DRSP Rules that are identified in Article 4(b).

The grounds upon which an objection to a new gTLD may be filed are set out in fuii in
Module 3 of the Applicant Guidebook. Such grounds are identified in this Procedure,
and are based upon the Final Report on the Introduction of New Generic Top-Level
Domains, dated 7 August 2007, issued by the ICANN Generic Names Supporting
Organization (GNSQO), as follows:

(i) “String Confusion Objection” refers to the objection that the string comprising
the potential gTLD is confusingly similar to an existing top-level domain or
another string applied for in the same round of applications.

(ii) “Existing Legai Rights Objection” refers to the objection that the string
comprising the potential new gTLD infringes the existing legal rights of others

Applicant Guidebook | version 2012-06-04 TCANN P-2
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that are recognized or enforceable under generally accepted and
internationally recognized principles of law.

{iii) “Limited Public Interest Objection” refers to the objection that the string
comprising the potential new gTLD is contfrary to generally accepted legall
norms relating to morality and public order that are recognized under
principles of international law. :

{iv) “"Community Objection” refers to the objection that there is substantial
opposition to the application from a significant portion of the community to
which the string may be explicitly or implicitly targeted.

(f) “DRSP Rules™ are the rules of procedure of a particular DRSP that have been identified
as being applicable to objection proceedings under this Procedure.

Article 3. Dispute Resolution Service Providers

The various categories of disputes shall be administered by the following DRSPs:

(a) String Confusion Objections shall be administered by the International Centre for
Dispute Resolution.

(o) Existing Legal Rights Objections shall be administered by the Arbitration and Mediation
Center of the World Intellectual Property Organization.

(c) Limited Public Interest Objections shall be administered by the International Centre for
Expertise of the International Chamber of Commerce.

(d) Community Objections shall be administered by the International Centre for Expertise
of the International Chamber of Commerce.

Article 4. Applicable Rules

(a) All proceedings before the Panel shall be governed by this Procedure and by the DRSP
Rules that apply to a particular category of objection. The outcome of the
proceedings shall be deemed an Expert Determination, and the members of the
Panel shall act as experts.

(b) The applicable DRSP Rules are the following:

{i) For a String Confusion Objection, the applicable DRSP Rules are the ICDR
Supplementary Procedures for ICANN's New gTLD Program.

(ii) For an Existing Legal Rights Objection, the applicable DRSP Rules are the WIPO
Rules for New gTLD Dispute Resolution.

{ifi) For a Limited Public Interest Objection, the applicable DRSP Rules are the Rules
for Expertise of the International Chamber of Commerce (ICC), as
supplemented by the ICC as needed.

(iv) For a Community Objection, the applicable DRSP Rules are the Rules for
Expertise of the International Chamber of Commerce (ICC), as supplemented
by the ICC as needed.

(c) In the event of any discrepancy between this Procedure and the applicable DRSP
Rules, this Procedure shall prevail.

Applicant Guidebook | version 2012-06-04 ICANN P-3
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(d)

(e)

New gTLD Dispute Resolution Procedure

The place of the proceedings, if relevant, shall be the location of the DRSP that is
administering the proceedings.

In all cases, the Panel shall ensure that the parties are treated with equality, and that
each party is given a reasonable opportunity o present its position.

Article 5. Language

()

(o)

The language of all submissions and proceedings under this Procedure shall be English.

Parties may submit supporting evidence in its original language, provided and subject
fo the authority of the Panel to determine otherwise, that such evidence is
accompanied by a certified or otherwise official English translation of all relevant text.

Article 6. Communications and Time Limits

()

(o)

(c)

(d)

(e)

(f)

All communications by the Parties with the DRSPs and Panels must be submitted
electronically. A Party that wishes fo make a submission that is not available in
electronic form (e.g., evidentiary models) shall request leave from the Panel to do so,
and the Panel, in its sole discretion, shall determine whether fo accept the
non-electronic submission.

The DRSP, Panel, Applicant, and Objector shall provide copies to one another of all
correspondence (apart from confidential correspondence between the Panel and
the DRSP and among the Panel) regarding the proceedings.

For the purpose of determining the date of commencement of a time limit, a notice or
other communication shall be deemed to have beenreceived on the day that it is
transmitted in accordance with paragraphs (a) and {b) of this Article.

For the purpose of determining compliance with a time limit, a notice or other
communication shali be deemed to have been sent, made or transmitted if it is
dispatched in accordance with paragraphs (a) and (b) of this Article prior to or on the
day of the expiration of the time limit.

For the purpose of calculating a period of time under this Procedure, such period shall
begin fo run on the day following the day when a nofice or other communication is
received.

Unless otherwise stated, all time periods provided in the Procedure are caiculated on
the basis of calendar days

Article7.  Filing of the Objection

(a)

(o)

Appiicant Guidebook | version 2012-06-04

A person wishing to object to a new gILD for which an application has been
submitted may file an objection (“Objection™). Any Objection to a proposed new
gTLD must be filed before the published closing date for the Objection Filing period.

The Objection must be filed with the appropriate DRSP, using a model form made
available by that DRSP, with copies to ICANN and the Applicant.

The electronic addresses for filing Objections (the specific addresses shall be made
available once they are created by providers):

(i) A String Confusion Objection must be filed at: [e].
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(d)

New gTLD Dispute Resolution Procedure

(i1) An Existing Legal Rights Objection must be filed aft: [s].
(iii) A Limited Public Interest Objection must be filed at: [e].
(iv) A Community Objection must be filed at: [e].

All Objections must be filed separately:

(i) An Objector who wishes to object to an application on more than one ground
must file separate objections with the appropriate DRSP(s).

(if) An Objector who wishes to object fo more than one gTLD must file separate
objections to each gTLD with the appropriate DRSP(s).

If an Objection is filed with the wrong DRSP, that DRSP shall promptly notify the
Objector of the error and that DRSP shall not process the incorrectly filed Objection.
The Objector may then cure the error by filing its Objection with the correct DRSP
within seven (7) days of receipt of the error notice, failing which the Objection shall be
disregarded. If the Objection is filed with the correct DRSP within seven (7) days of
receipt of the error notice but after the lapse of the time for submitting an Objection
stipulation by Article 7(a) of this Procedure, it shall be deemed o be within this time
fimit.

Article 8. Content of the Objection

(a)

(b)

The Objection shaill contain, infer alia, the following information:

(i) The names and contact information (address, telephone number, email
address, etc.) of the Objector;

(i) A statement of the Objector’s basis for standing; and
(iii) A description of the basis for the Objection, including:

(aa) A statement of the ground upon which the Objection is being filed, as
stated in Article 2(e) of this Procedure;

(bb)  An explanation of the validity of the Objection and why the objection
should be upheld.

The substantive portion of the Objection shall be limited to 5,000 words or 20 pages,
whichever is less, excluding attachments. The Objector shall also describe and
provide copies of any supporting or official documents upon which the Objection is

. based.

At the same time as the Objectionis filed, the Objector shall pay a filing fee in the
amount set in accordance with the applicable DRSP Rules and include evidence of
such payment in the Objection. In the event that the filing fee is not paid within ten (10)
days of the receipt of the Objection by the DRSP, the Objection shall be dismissed
without prejudice.

Article 9. Administrative Review of the Objection

()

Applicant Guidebook | version 2012-06-04 ICANN , P-5

The DRSP shall conduct an administrative review of the Objection for the purpose of
verifying compliance with Articles 5-8 of this Procedure and the applicable DRSP Rules,
and inform the Objector, the Applicant and ICANN of the result of its review within
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(o)

(c)

(d)

New gTLD Dispute Resolution Procedure

fourteen (14) days of its receipt of the Objection. The DRSP may extend this time limit
for reasons explained in the notification of such extension.

If the DRSP finds that the Objection complies with Articles 5-8 of this Procedure and the
applicable DRSP Rules, the DRSP shall confirm that the Objection shall be registered for
processing.

If the DRSP finds that the Objection does not comply with Articles 5-8 of this Procedure
and the applicable DRSP Rules, the DRSP shall have the discretion to request that any
administrative deficiencies in the Objection be corrected within five (5) days. If the
deficiencies in the Objection are cured within the specified period but after the lapse
of the fime limit for submitting an Objection stipulated by Article 7{a) of this Procedure,
the Objection shall be deemed to be within this time limit.

If the DRSP finds that the Objection does not comply with Articles 5-8 of this Procedure
and the applicable DRSP Rules, and the deficiencies in the Objection are not
corrected within the period specified in Article 9(c), the DRSP shall dismiss the -
Objection and close the proceedings, without prejudice to the Objector's submission
of a new Objection that complies with this Procedure, provided that the Objection is
filed within the deadline for filing such Objections. The DRSP’s review of the Objection
shall not interrupt the running of the time limit for submitting an Objection stipulated by
Article 7(a) of this Procedure.

Immediately upon registering an Objection for processing, pursuant to Article 9(b), the
DRSP shall post the following information about the Objection on its website: (i) the
proposed string to which the Objection is directed; (i) the names of the Objector and
the Applicant; (i) the grounds for the Objection; and (iv) the dates of the DRSP's
receipt of the Objection.

Article10. ICANN’s Dispute Announcement

(a)

(b)

Within thirty (30) days of the deadline for filing Objections in relation to gTLD
applications in a given round, ICANN shall publish a document on its website
identifying all of the admissible Objections that have been filed (the "Dispute
Announcement”). ICANN shall also directly inform each DRSP of the posting of the
Dispute Announcement.

ICANN shall monitor the progress of all proceedings under this Procedure and shall
take steps, where appropriate, to coordinate with any DRSP in relation to individual
applications for which objections are pending before more than one DRSP.

Article11. Response to the Objection

(a)

(b)

Upon receipt of the Dispute Announcement, each DRSP shall promptly send a notice
to: (i) each Applicant for a new gTLD to which one or more admissible Objections
have been filed with that DRSP; and (ii) the respective Objector(s).

The Applicant shall file a response to each Objection (the “Response’). The Response
shall be filed within thirty {30) days of the fransmission of the notice by the DRSP
pursuant to Article 11(a).

The Response must be filed with the appropriate DRSP, using a model form made
available by that DRSP, with copies to ICANN and the Objector.
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(e)

(f)
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New gTLD Dispute Resolution Procedure

The Response shall contain, infer alia, the following information:

{ The names and contact information {address, telephone number, email
address, etc.) of the Applicant; and

(ii) A point-by-point response to the statements made in the Objection.

The substantive portion of the Response shall be limited to 5,000 words or 20 pages,
whichever is less, excluding attachments. The Applicant shall also describe and
provide copies of any supporting or official documents upon which the Response is
based.

At the same fime as the Response is filed, the Applicant shall pay a filing fee in the
amount set and published by the relevant DRSP (which shall be the same as the filing
fee paid by the Obijector) and include evidence of such payment in the Response. In
the event that the filing fee is not-paid within ten (10) days of the receipt of the
Response by the DRSP, the Applicant shall be deemed to be in default, any Response
disregarded and the Objection shall be deemed successful. -

If the DRSP finds that the Response does not comply with Articles 11(c) and {d)(1) of
this Procedure and the applicable DRSP Rules, the DRSP shall have the discretion to
request that any administrative deficiencies in the Response be corrected within five
(5) days. If the administrative deficiencies in the Response are cured within the
specified period but after the lapse of the time limit for submitting a Response pursuant
to this Procedure, the Response shall be deemed to be within this fime limit.

If the Applicant fails to file a Response to the Objection wﬁhin the 30-day time limit, the
Applicant shall be deemed to be in default and the Objection shall be deemed
successful. No fees paid by the Applicant will be refunded in case of default.

Article12.  Consolidation of Objections

(a)

(o)

(c)

(d)

The DRSP is encouraged, whenever possible and practicable, and as may be further
stipulated in the applicable DRSP Rules, to consolidate Objections, for example, when
more than one Objector has filed an Objection to the same gTLD on the same
grounds. The DRSP shall endeavor to decide upon consolidation prior to issuing its
notice pursuant to Article 11(a) and. where appropriate, shall inform the parties of the
consolidation in that nofice.

If the DRSP itself has not decided to consolidate two or more Objections, any
Applicant or Objector may propose the consolidation of Objections within seven (7)
days of the notice given by the DRSP pursuant to Articie 11(a). If, following such a
proposal, the DRSP decides to consolidate certain Objections, which decision must be
made within 14 days of the nofice given by the DRSP pursuant to Article 11{a), the
deadline for the Applicant’s Response in the consolidated proceeding shail be thirty
(30) days from the Applicant’s receipt of the DRSP's notice of consolidation.

In deciding whether to consolidate Objections, the DRSP shall weigh the benefits (in
terms of time, cost, consistency of decisions, etc.) that may result from the
consolidation against the possible prejudice or inconvenience that the consolidation
may cause. The DRSP’s determination on consolidation shall be final and not subject
to appeal.

Objections based upon different grounds, as summarized in Article 2(e), shall not be
consolidated.

-y

ﬁ
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Article 13. The Panel

{a)

(b)

The DRSP shall select and appoint the Panel of Expert(s) within thirty (30) days after
receiving the Response.

Number and specific qualifications of Expert(s):

(i) There shall be one Expert_in proceedings involving a String Confusion
‘Objection. ‘

(ii) There shall be one Expert or, if all of the Parties so agree, three Experts with
relevant experience in intellectual property rights disputes in proceedings
involving an Existing Legal Rights Objection.

(i) There shall be three Experts recognized as eminent jurists of international
reputation, one of whom shall be designated as the Chair. The Chair shall be
of a nationality different from the nationdlities of the Applicant and of the
Objector, in proceedings involving a Limited Public Interest Objection.

(iv) There shall be one Expert in proceedings involving a Community Objection.

All Experts acting under this Procedure shall be impartial and independent of the
parties. The applicable DRSP Rules stipulate the manner by which each Expert shall
confirm and maintain their impartiality and independence.

The applicable DRSP Rules stipulate the procedures for challenging an Expert and
replacing an Expert.

Unless required by a court of law or authorized in writing by the parties, an Expert shall
not act in any capacity whatsoever, in any pending or future proceedings, whether
judicial, arbitral or otherwise, relating to the matter referred to expert determination
under this Procedure.

Article 14. Costs

(a)

Each DRSP shall determine the costs for the proceedings that it administers under this
Procedure in accordance with the applicable DRSP Rules. Such costs shall cover the
fees and expenses of the members of the Panel, as well as the administrative fees of
the DRSP (the “Costs").

Within ten (10) days of constituting the Panel, the DRSP shall estimate the total Costs
and request the Objector and the Applicant/Respondent each to pay in advance the
full amount of the Costs to the DRSP. Each party shall make its advance payment of
Costs within ten (10} days of receiving the DRSP's request for payment and submit to
the DRSP evidence of such payment. The respective filing fees paid by the Parties shall
be credited against the amounts due for this.-advance payment of Costs.

The DRSP may revise its estimate of the total Costs and request additional advance
payments from the parties during the proceedings.

Failure to make an advance payment of Costs:

{i) If the Objector fails to make the advance payment of Costs, its Objection shall
be dismissed and no fees that it has paid shall be refunded.

Applicant Guidebook | version 2012-06-04 ICANN P'8



Case 3:16-cv-00012-JHM Document 1-5 Filed 01/06/16 Page 10 of %ﬁgg%%ﬁj&B

New gTLD Dispute Resolution Procedure

(i) If the Applicant fails to make the advance payment of Costs, the Objection will
be deemed to have been sustained and no fees that the Applicant has paid
shall be refunded.

(e) Upon the termination of the proceedings, after the Panel has rendered its Expert
Determination, the DRSP shall refund to the prevailing party, as determined by the
Panel, its advance payment(s) of Costs.

Article 15. Representation and Assistance
(a) The parties may be represented or assisted by persons of their choice.

(b) Each party or party representative shall communicate the name, contact information
and function of such persons to the DRSP and the other party (or parties in case of
consolidation). :

Article16. Negotiation and Mediation

{(a) The parties are encouraged, but not required, to participate in negotiations and/or
mediation at any time throughout the dispute resolution process aimed at settling their
dispute amicably.

(b) Each DRSP shall be able to propose, if requested by the parties, a person who could
assist the parties as mediator.

(c) A person who acts as mediator for the parties shall not serve as an Expert in a dispute
between the parties under this Procedure or any other proceeding under this
Procedure involving the same gTLD.

(d) The conduct of negoftiations or mediation shall not, ipso facto, be the basis for a
suspension of the dispute resolution proceedings or the extension of any deadline
under this Procedure. Upon the joint request of the parties, the DRSP or (after it has
been constituted) the Panel may grant the extension of a deadline or the suspension
of the proceedings. Absent exceptional circumstances, such extension or suspension
shall not exceed thirty (30) days and shall not delay the administration of any other
Objection.

(e) If, during negotiations and/or mediation, the parties agree on a settlement of the
matter referred to the DRSP under this Procedure, the parties shall inform the DRSP,
which shall terminate the proceedings, subject to the parties’ payment obligation
under this Procedure having been safisfied, and inform ICANN and the parties
accordingly.

Article 17. Additional Written Submissions

(a) The Panel may decide whether the parties shall submit any written statements in
addition to the Objection and the Response, and it shall fix time limits for such
submissions.

(b) The time limits fixed by the Panel for additional written submissions shall not exceed

thirty (30) days. unless the Panel, having consulted the DRSP, determines that
exceptional circumstances justify a longer time limit.

Applicant Guidebook | version 2012-06-04 ICANN P'9
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Article 18. Evidence

In order to achieve the goal of resolving disputes over new gTLDs rapidly and at reasonable
cost, procedures for the production of documents shall be limited. In exceptional cases, the
Panel may require a party to provide additional evidence.

Article19. Hearings

(a)

Disputes under this Procedure and the applicable DRSP Rules will usuaily be resolved
without a hearing.

The Panel may decide, on its own initiative or at the request of a party, to hold a
hearing only in extraordinary circumstances.

in the event that the Panel decides to hold a hearing:
(i) The Panel shall decide how and where the hearing shall be conducted.

(i) In order to expedite the proceedings and minimize costs, the hearing shall be
conducted by videoconference if possible.

(iii) The hearing shall be limited to one day, uniess the Panel decides, in
exceptional circumstances, that more than one day is required for the hearing.

(iv) The Panel shall decide whether the hearing will be open to the public or
conducted in private.

Article 20. Standards

()

(b)

(c)

For each category of Objection identified in Article 2(e), the Panel shall apply the
standards that have been defined by ICANN.

In addition, the Panel may refer o and base its findings upon the statements and
documents submitted and any rules or principles that it determines to be applicable.

The Objector bears the burden of proving that its Objection should be sustained in
accordance with the applicable standards.

Article 21.  The Expert Determination

(a)

The DRSP and the Panel shall make reasonable efforts to ensure that the Expert
Determination is rendered within forty-five (45) days of the constitution of the Panel. In
specific circumstances such as consolidated cases and in consultation with the DRSP,
if significant additional documentation is requested by the Panel, a brief extension
may be allowed.

The Panel shall submit its Expert Determination in draft form to the DRSP’s scrutiny as to
form before it is signed, uniess such scrutiny is specifically excluded by the applicable
DRSP Rules. The medifications proposed by the DRSP to the Panel, if any, shall address
only the form of the Expert Determination. The signed Expert Determination shall be
communicated to the DRSP, which in turn will communicate that Expert Determination
to the Parties and ICANN.

When the Panel comprises three Experts, the Expert Determination shall be made by a
majority of the Experts.
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(d) The Expert Determination shall be in writing, shall identify the prevailing party and shall
state the reasons upon which it is based. The remedies available to an Applicant or an
Objector pursuant to any proceeding before a Panel shall be limited to the success or
dismissal of an Objection and to the refund by the DRSP to the prevailing party, as
determined by the Panel in its Expert Determination, of its advance paymenti(s) of
Costs pursuant to Article 14(e) of this Procedure and any relevant provisions of the
applicable DRSP Rules.

(e) The Expert Determination shall state the date when it is made, and it shall be signed by
the Expert(s). If any Expert fails to sign the Expert Determination, it shall be
accompanied by a statement of the reason for the absence of such signafure.

(f) In addition to providing electronic copies of its Expert Determination, the Panel shall
provide a signed hard copy of the Expert Determination to the DRSP, unless the DRSP
Rules provide for otherwise.

(g) Unless the Panel decides otherwise, the Expert Determination shall be published in full
on the DRSP’s website.

Article 22.  Exclusion of Liability

In addition to any exclusion of liability stipulated by the applicable DRSP Rules, neither the
Expert(s}), nor the DRSP and its employees, nor ICANN and its Board members, employees and
consultants shall be liable to any person for any act or omission in connection with any
proceeding conducted under this Procedure.

Article 23. Modification of the Procedure

(q) ICANN may from time to time, in accordance with its Bylaws, modify this Procedure.
(b) The version of this Procedure that is applicable to a dispute resolufion proceeding is
the version that was in effect on the day when the relevant application for a new giLD
is submitted.
%
=
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String Contention Procedures

This module describes situations in which contention over
applied-for gTLD strings occurs, and the methods available
to applicants for resolving such contention cases.

4.1 String Contention

String contention occurs when either:

1. Two or more applicants for an identical gTLD string
successfully complete all previous stages of the
evaluation and dispute resolution processes; or

2. Two or more applicants for similar gTLD strings
successfully complete all previous stages of the
evaluation and dispute resolution processes, and the
similarity of the strings is identified as creating a
probability of user confusion if more than one of the
strings is delegated.

ICANN will not approve applications for proposed gTLD
strings that are identical or that would result in user
confusion, called contending strings. If either situation
above occurs, such applications will proceed to
contention resolution through either community priority
evaluation, in certain cases, or through an auction. Both
processes are described in this module. A group of
applications for contending strings is referred to as a
contention set.

{In this Applicant Guidebook, “similar” means strings so
similar that they create a probability of user confusion if
more than one of the strings is delegated into the root
zone.)

4.1.1 Identzficafio}: of Contention Sets

Contention sets are groups of applications containing
identical or similar applied-for gTLD sirings. Contention sets
are identified during Initial Evaluation, following review of
all applied-for gTLD sirings. ICANN will publish preliminary
contention sets once the String Similarity review is
completed, and will update the contention sets as
necessary during the evaluation and dispute resolution
stages.

ICANN
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Applications for identical gTLD strings will be automatically
assigned to a contention set. For example, if Applicant A
and Applicant B both apply for .TLDSTRING, they will be
identified as being in a contention set. Such testing for
identical strings also takes into consideration the code
point variants listed in any relevant IDN table. That is, two or
more applicants whose applied-for strings or designated
variants are variant strings according to an IDN table
submitted to ICANN would be considered in direct
confention with one another. For example, if one applicant
applies for string A and another applies for string B, and
strings A and B are variant TLD strings as defined in Module
1, then the two gpplications are in direct contention.

The String Similarity Panel will also review the entire pool of
applied-for strings to determine whether the strings
proposed in any two or more gpplications are so similar
that they would create a probability of user confusion if
allowed to coexist in the DNS. The panel will make such a
determination for each pair of applied-for gTLD strings. The
outcome of the String Similarity review described in Module
2 is the identification of contention sets among
applications that have direct or indirect contention
relationships with one another.

Two strings are in direct contention if they are identical or
similar to one another. More than two applicants might be
represented in a direct contention situation: if four different
applicants applied for the same gTLD string, they would all
be in direct contention with one another.

Two strings are in indirect contention if they are both in
direct contention with a third string, but not with one
another. The example that follows explains direct and
indirect contention in greater detail.

In Figure 4-1, Strings A and B are an example of direct
contention. Strings C and G are an example of indirect
contention. C and G both contend with B, but not with one
another. The figure as a whole is one contention set. A
contention set consists of all applications that are linked by
string contention to one another, directly or indirectly.

% ' 4-3
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Figure 4-1 - This diagram represents one contention set,
featuring both directly and indirectly contending strings.

While preliminary contention sets are determined during
Initial Evaluation, the final configuration of the contention
sets can only be established once the evaluation and
dispute resolution process stages have concluded. This is
because any application excluded through those
processes might modify a contention set identified earlier.

A contention set may be augmented, split into two sets, or
eliminated altogether as a result of an Extended Evaluation
or dispute resolution proceeding. The composition of a
contention set may also be modified as some applications
may be voluntarily withdrawn throughout the process.

Refer to Figure 4-2: In contention set 1, applications D and
G are eliminated. Application A is the only remaining
application, so there is no contention left to resolve.

In contention set 2, all applications successfully complete
Extended Evaluation and Dispute Resolution, so the original
contention set remains to be resolved.

In contention set 3, application Fis eliminated. Since
application Fwas in direct contention with E and J, but E
and J are not in contention with one other, the original
contention set splits into two sets: one containing € and Kin
direct contention, and one containing | and J.

@

4-4
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Figure 4-2 — Resolution of string contention cannot begin
until all applicants within a contention set have
completed all applicable previous stages.

The remaining contention cases must then be resolved
through community priority evaluation or by other means,
depending on the circumstances. In the string contention
resolution stage, ICANN addresses each contention set to
achieve an unambiguous resolution.

As described elsewhere in this guidebook, cases of
contention might be resolved by community priority
evaluation or an agreement among the parties. Absent
that, the last-resort contention resolution mechanism will be
an auction.

4.1.2 Impact of String Confusion Dispute Resolution
Proceedings on Contention Sets

If an applicant files a string confusion objection against
another application {refer to Module 3), and the panel
finds that user confusion is probable (that is, finds in favor of
the objector), the two applications will be placed in direct
contention with each other. Thus, the outcome of a
dispute resolution proceeding based on a string confusion
objection would be a new contention set structure for the
relevant applications, augmenting the original contention
set.

If an applicant files a string confusion objection against
another application, and the panel finds that string

A~

&) 4-5

Applicant Guidebook | version 2012-06-04 ICANN




Case 3:16-cv-00012-JHM Document 1-6 Filed 01/06/16 Page 7 of 29 PagelD #: 72

Module 4
String Contention

confusion does not exist (that is, finds in favor of the
responding applicant), the two applications will not be
considered in direct contention with one another.

A dispute resolution outcome in the case of a string
confusion objection filed by another applicant will not
result in removal of an application from a previously
established contention set.

4.1.3 Self-Resolution of String Contention

Applicants that are identified as being in contention are
encouraged to reach a settlement or agreement among
themselves that resolves the contention. This may occur at
any stage of the process, once ICANN publicly posts the
applications received and the preliminary contention sets
on ifs website.

Applicants may resoive string contention in a manner
whereby one or more applicants withdraw their
applications. An applicant may not resolve siring
contention by selecting a new string or by replacing itself
with a joint venture. It is understood that applicants may
seek to establish joint ventures in their efforts to resolve
string contention. However, material changes in
applications {for example, combinations of applicants to
resolve contention) will require re-evaluation. This might
require additional fees or evaluation in a subsequent
application round. Applicants are encouraged to resolve
contention by combining in a way that does not materially
affect the remaining application. Accordingly, new joint
ventures must take place in a manner that does not
materially change the application, to avoid being subject
to re-evaluation.

4.1.4  Possible Contention Resolution Qutcomes

An application that has successfully completed all previous
stages and is no longer part of a contention set due to
changes in the composition of the contention set (as
described in subsection 4.1.1) or self-resolution by
applicants in the contention set (as described in subsection
4.1.3) may proceed to the next stage.

An application that prevails in a contention resolution
procedure, either community priority evaluation or auction,
may proceed to the next stage.

5
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In some cases, an applicant who is not the outright winner
of a string contention resolution process can still proceed.
This situation is explained in the following paragraphs.

If the strings within a given contention set are all identical,
the applications are in direct contention with each other
and there can only be one winner that proceeds to the
next step.

However, where there are both direct and indirect
contention situations within a set, more than one string may
survive the resolution.

For example, consider a case where string A is in
contention with B, and B is in contention with C, but C is not
in contention with A. If A wins the contention resolution
procedure, B is eliminated but C can proceed since C is
not in direct contention with the winner and both strings
can coexist in the DNS without risk for confusion.

4.2 Community Priority Evaluation

Community priority evaluation will only occur if a
community-based applicant selects this option.
Community priority evaluation can begin once ali
applications in the contention set have completed all
previous stages of the process.

The community priority evaluation is an independent
analysis. Scores received in the applicant reviews are not
carried forward to the community priority evaluation. Each
application participating in the community priority
evaluation begins with a score of zero.

4.2.1 Eligibility for Community Priority Evaluation

As described in subsection 1.2.3 of Module 1, all applicants
are required to identify whether their application type is:

¢ Community-based; or
¢ Standard.

Applicants designating their applications as community-
based are also asked to respond to a set of questions in the
application form to provide relevant information if a
community priority evaiuation occurs.

Only community-based applicants are eligible to
participate in a community priority evaluation.

<D a-7
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At the start of the contention resolution stage, all
community-based applicants within remaining contention
sets will be noftified of the opportunity to opt for a
community priority evaluation via submission of a deposit
by a specified date. Only those applications for which a
deposit has been received by the deadline will be scored
in the community priority evaluation. Following the
evaluation, the deposit will be refunded to applicants that
score 14 or higher.

Before the community priority evaluation begins, the
applicants who have elected to participate may be asked
to provide additional information relevant to the
community priority evaluation.

4.2.2  Community Priority Evaluation Procedure

Community priority evaluations for each eligible contention
set will be performed by a community priority panel
appointed by ICANN to review these applications. The
panel's role is to determine whether any of the community-
based applications fulfills the community priority criteria.
Standard applicants within the contention set, if any, will
not participate in the community priority evaiuation.

If a single community-based application is found to meet
the community priority criteria (see subsection 4.2.3 below),
that applicant will be declared to prevail in the community
priority evaluation and may proceed. If more than one
community-based application is found to meet the criteria,
the remaining contention between them will be resolved
as follows:

¢ Inthe case where the applications are in indirect
contention with one another (see subsection 4.1.1),
they will both be allowed to proceed to the next
stage. In this case, applications that are in direct
contention with any of these community-based
applications will be eliminated.

* Inthe case where the applications are in direct
contention with one another, these applicants will
proceed to an auction. !f all parties agree and
present a joint request, ICANN may postpone the
auction for a three-month period while the parties
attempt to reach a settlement before proceeding
to auction. This is a one-time option; ICANN will
grant no more than one such request for each set
of contending applications.

@ 4-8
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If none of the community-based applications are found to
meet the criteriq, then all of the parties in the contention
set (both standard and community-based applicants) will
proceed to an auction.

Results of each community priority evaluation will be
posted when completed.

Applicants who are eliminated as a result of a community
priority evaluation are eligible for a partial refund of the
9TLD evaluation fee (see Module 1).

4.2.3 Community Priority Evaluation Criteria

The Community Priority Panel will review and score the one
or more community-based applications having elected the
community priority evaluation against four criteria as listed
below.

The scoring process is conceived to identify qualified
community-based applications, while preventing both
“false positives” (awarding undue priority to an application
that refers to a “*community” construed merely to get a
sought-after generic word as a gTLD string) and “faise
negatives” (not awarding priority to a qualified community
application). This calls for a holistic approach, taking
multiple criteria into account, as reflected in the process.
The scoring will be performed by a panel and be based on
information provided in the application plus other relevant
information available {such as public information regarding
the community represented). The panel may also perform
independent research, if deemed necessary to reach
informed scoring decisions.

It should be noted that a qualified community application
eliminates all directly contending standard applications,
regardless of how well qualified the latter may be. This is a
fundamental reason for very stringent requirements for
qudlification of a community-based application, as
embodied in the criteria below. Accordingly, a finding by
the panel that an application does not meet the scoring
threshold to prevail in a community priority evaluation is not
necessarily an indication the community itself is in some
way inadequate or invalid.

The sequence of the criteria reflects the order in which they
will be assessed by the panel. The utmost care has been
taken to avoid any "double-counting” - any negative
aspect found in assessing an application for one criterion

@ 4-9
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should only be counted there and should not affect the
assessment for other criteria.

An application must score at least 14 points to prevail in a
community priority evaluation. The outcome will be
determined according to the procedure described in
subsection 4.2.2.

Criterion #1: Community Establishment (0-4 points)

A maximum of 4 points is possible on the Community
Establishment criterion:

Community Establishment

High « > Low
As measured by:

A. Delineation (2}

2 B ok s
Clearly Clearly Insufficient
delineated, delineated and  delineation and
organized, and  pre-existing pre-existence for
pre-existing community, but  a score of 1.
community. not fulfiliing the

requirements
for a score of
2.

B. Extension (2)

D L
Community of ~ Community of ~ Community of
considerable either neither
size and considerable considerable size
longevity. size or nor longevity.

longevity, but
not fulfilling the
requirements
for a score of
2.

This section relates to the community as explicitly identified
and defined according to statements in the application.
{The implicit reach of the applied-for string is not

g
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considered here, but taken into account when scoring
Criterion #2, “"Nexus between Proposed Sfring and
Community.”)

Criterion 1 Definitions

«  "Community” - Usage of the expression
“community” has evolved considerably from its
Latin origin — "communitas™ meaning "fellowship" —
while still implying more of cohesion than a mere
commondality of interest. Notably, as "community” is
used throughout the application, there should be:
(a) an awareness and recognition of a community
among its members; (b) some understanding of the
community’s existence prior fo September 2007
(when the new gTLD policy recommendations were
completed); and (c) extended tenure or
longevity—non-transience—into the future.

=  "Delineation” relates to the membership of a
community, where a clear and straight-forward
membership definition scores high, while an
unclear, dispersed or unbound definition scores low.

= "Pre-existing" means that a community has been
active as such since before the new gTLD policy
recommendations were completed in September
2007.

s "Organized" implies that there is at least one entity
mainly dedicated to the community, with
documented evidence of community activities.

= “Extension” relates to the dimensions of the
community, regarding its number of members,
geographical reach, and foreseeable activity
lifetime, as further explained in the following.

= "Size"relates both to the number of members and
the geographical reach of the community, and will
be scored depending on the context rather than
on absolute numbers - a geographic location
community may count miilions of members in a
limited location, a language community may have
a million members with some spread over the
globe, a community of service providers may have
"only"” some hundred members although well
spread over the globe, just to mention some
examples - all these can be regarded as of
"considerable size."
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»  "Longevity" means that the pursuits of a community
are of alasting, non-transient nature.

Criterion 1 Guidelines

With respect to "Delineation” and “Extension,” it shouid be
noted that a community can consist of legal entities (for
example, an association of suppliers of a particular
service), of individuails (for example, a language
community) or of alogical alliance of communities {for
example, an international federation of national
communities of a similar nature). All are viable as such,
provided the requisite awareness and recognition of the
community is at hand among the members. Otherwise the
application would be seen as not relating to a reall
community and score 0 on both “Delineation” and
“Extension.”

With respect to "Delineation,” if an application satisfactorily
demonstrates all three relevant parameters (delineation,
pre-existing and organized), then it scores a 2.

With respect to “Extension,” if an application satisfactorily
demonstrates both community size and longevity, it scores
a2.

Criterion #2: Nexus between Proposed String and
Community (0-4 points)

A maximum of 4 points is possible on the Nexus criterion:

4 3 2 1 0

Nexus between String & Community

High < > Low

As measured by:

A. Nexus (3)
The string String identifies  String nexus
matches the the community,  does not fuffill the
name of the but does not requirements for
community or  qualify for a ascore of 2.

is awell-known  score of 3.
short-form or

abbreviation of

the community

(g
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name.

String has no String does not
other fulfill the
significant requirement for a
meaning score of 1.
beyond

identifying the

community

described in

the application.

B. Unigueness (1)

This section evaluates the relevance of the string to the
specific community that it claims to represent.

Criterion 2 Definitions

=  "Name" of the community means the established
name by which the community is commonly known
by others. It may be, but does not need fo be, the
name of an organization dedicated fo the
community.

= “|dentify” means that the applied for string closely
describes the community or the community
members, without over-reaching substantially
beyond the community.

Criterion 2 Guidelines

With respect to “Nexus,” for a score of 3, the essential
aspect is that the applied-for string is commonly known by
others as the identfification / name of the community.

With respect to "Nexus," for a score of 2, the applied-for
string should closely describe the community or the
community members, without over-reaching substantiailly
beyond the community. As an example, a string could
qualify for a score of 2 if it is a noun that the typical
community member would naturally be called in the
contexi. If the string appears excessively broad (such as, for
example, a globally weil-known but local tennis club
applying for “.TENNIS") then it would not qualify for a 2.

4-13
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With respect to “Uniqueness,” "significant meaning” relates
to the public in general, with consideration of the
community language context added.

"Unigueness” will be scored both with regard to the
community context-and from a general point of view. For
example, a string for a particular geographic location
community may seem unique from a general perspective,
but would not score a 1 for uniqueness if it carries another
significant meaning in the common language used in the
relevant community location. The phrasing "...beyond
identifying the community” in the score of 1 for "uniqueness"
implies a requirement that the string does identify the
community, i.e. scores 2 or 3 for "Nexus,” in order to be
eligible for a score of 1 for "Uniqueness."

It should be noted that "Uniqueness” is only about the
meaning of the string - since the evaluation takes place to
resolve contention there will obviously be other
applications, community-based and/or standard, with
identical or confusingly similar strings in the contention set
to resolve, so the string will clearly not be "unique” in the
sense of "alone.”

Criterion #3: Registration Policies (0-4 points)

A maximum of 4 points is possible on the Registration
Policies criterion:

Registration Policies

High < > Low
As measured by:

A. Eligibility (1)

Eligibility Largely

restricted to unrestricted
community approach to
members. eligibility.

@
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B. Name selection (1)

Policies Policies do not
include name fulfill the
selection rules  requirements for
consistent with  a score of 1.

the articulated

community-

based purpose
of the applied-
for gTLD.

C. Content and use (1)

Policies do not

Policies

include rules fulfill the
forcontentand  requirements for
use consistent  ascore of 1.
with the

articulated

community-

based purpose
of the applied-
for gTLD.

D. Enforcement (1)

1 0

Policies Pdlicies do not
include specific ~ fulfill the
enforcement requirements for
measures (e.g.  ascore of 1.
investigation

practices,

penalties,

takedown

procedures)

constituting a
coherent set
with
appropriate
appeal
mechanisms.

This section evaluates the applicant’s registration policies
as indicated in the application. Registration policies are the
conditions that the future registry will set for prospective
registrants, i.e. those desiring to register second-level
domain names under the registry.
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Criterion 3 Definitions

e "Eligibility" means the qualifications that entities or
individuals must have in order to be allowed as
registrants by the registry.

¢ "Name selection” means the conditions that must
be fulfilled for any second-level domain name to
be deemed acceptable by the registry.

¢ "Content and use" means the restrictions stipulated
by the registry as to the content provided in and
the use of any second-level domain name in the

registry.

e "Enforcement” means the tools and provisions set
out by the registry to prevent and remedy any
breaches of the conditions by registrants.

Criterion 3 Guidelines

With respect to “Eligibility,” the limitation to community
“members" can invoke a formal membership but can also
be satisfied in other ways, depending on the structure and
orientation of the community at hand. For example, for a
geographic location community TLD, a limitation to
members of the community can be achieved by requiring
that the registrant's physical address is within the
boundaries of the location.

With respect to “Name selection,” “Content and use,” and
“Enforcement,” scoring of applications against these sub-
criteria will be done from a holistic perspective, with due
regard for the particularities of the community explicitly
addressed. For example, an application proposing a TLD
for a language community may feature strict rules
imposing this language for name selection as well as for
content and use, scoring 1 on both B and C above. |1
could nevertheless include forbearance in the
enforcement measures for tutorial sites assisting those
wishing to learn the language and still score 1 on D. More
restrictions do not automatically result in a higher score. The
restrictions and corresponding enforcement mechanisms
proposed by the applicant should show an alignment with
the community-based purpose of the TLD and
demonstrate continuing accountability to the community
named in the application.
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Criterion #4: Community Endorsement (0-4 points)

g 3eemene D - Yeppe o O

Community Endorsement

High -« » Low
As measured by:

A. Support (2)

Applicantis, or  Documented Insufficient proof

has support fromat  of support for a
documented least one score of 1.

support from, group with
the recognized  relevance, but
community insufficient
institution(s)/ support for a
member score of 2.
organization(s)

or has

otherwise

documented

authority to

represent the

community.

B. QOpposition (2)

No opposition Relevant Relevant

of relevance. opposition from  opposition from
one group of two or more
non-negligible  groups of non-
size. negligible size.

This section evaluates community support and/or
opposition to the application. Support and opposition will
be scored in relation fo the communities explicitly
addressed as stated in the application, with due regard for
the communities implicitly addressed by the string.

Ciriterion 4 Definitions

* "Recognized" means the
institution(s)/organization(s) that, through
membership or otherwise, are clearly recognized by

@
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the community members as represen‘rdﬁve of the
community.

=  "Relevance” and "relevant” refer to the communities
explicitly and implicitly addressed. This means that
opposition from communities not identified in the
application but with an association to the applied-
for string would be considered relevant.

Criterion 4 Guidelines

With respect to “Support,” it follows that documented
support from, for example, the only national association
relevant to a particular community on a national level
would score a 2 if the string is clearly oriented to that
national level, but only a 1 if the string implicitly addresses
similar communities in other nations.

Also with respect to "Support,” the plurals in brackets for a
score of 2, relate to cases of multiple
institutions/organizations. In such cases there must be
documented support from institutions/organizations
representing a majorily of the overall community
addressed in order to score 2.

The applicant will score a 1 for "Support” if it does not have
support from the majority of the recognized community
institutions/member organizations, or does not provide full
documentation that it has authority to represent the
community with its application. A 0 will be scored on
“Support” if the applicant fails to provide documentation
showing support from recognized community
institutions/community member organizations, or does not
provide documentation showing that it has the authority to
represent the community. It should be noted, however,
that documented support from groups or communities that
may be seen as implicitly addressed but have completely
different orientations compared to the applicant
community will not be required for a score of 2 regarding
suppori.

To be taken into account as relevant support, such
documentation must contain a description of the process
and rationale used in arriving at the expression of support.
Consideration of support is not based merely on the
number of comments or expressions of support received.

When scoring “"Opposition,” previous objections to the
application as well as public comments during the same
application round will be taken into account and assessed

L 4-18
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in this context. There will be no presumption that such
objections or comments would prevent a score of 2 or lead
to any particular score for "Opposition.” To be taken into
account as relevant opposition, such objections or
comments must be of areasoned nature. Sources of
opposition that are clearly spurious, unsubstantiated, made
for a purpose incompatible with competition objectives, or
filed for the purpose of obstruction will not be considered
relevant.

4.3  Auction: Mechanism of Last Resort

It is expected that most cases of contention will be
resolved by the community priority evaluation, or through
voluntary agreement among the involved applicants.
Auction is a tie-breaker method for resolving string
contention among the applications within a contention
set, if the contention has not been resolved by other
means.

An auction will not take place to resolve contention in the
case where the contending applications are for
geographic names (as defined in Module 2). In this case,
the applications will be suspended pending resolution by
the applicants.

An auction will take place, where contention has not
already been resolved, in the case where an application
for a geographic name is in a contention set with
applications for similar strings that have not been identified
as geographic names.

In practice, ICANN expects that most contention cases will
be resolved through other means before reaching the
auction stage. However, there is a possibility that significant
funding wili accrue to ICANN as a result of one or more
auctions.!

1 The purpose of an auction is to resolve contention in a clear, objective manner. It is planned that costs of the new gTLD program
will offset by fees, so any funds coming from a last resort contention resolution mechanism such as auctions would result (after
paying for the auction process) in additional funding. Any proceeds from auctions will be reserved and earmarked until the uses of
funds are determined. Funds must be used in a manner that supports directly ICANN’s Mission and Core Values and also aliows
ICANN to maintain its not for profit status.

Possible uses of auction funds include formation of a foundation with a clear mission and a transparent way to allocate funds to
projects that are of interest to the greater Internet community, such as grants to support new gTLD applications or registry operators
from communities in subsequent gTLD rounds, the creation of an ICANN-administered/community-based fund for specific projects
for the benefit of the Internet community, the creation of a registry continuity fund for the protection of registrants (ensuring that
funds would be in place to support the operation of a gTLD registry until a successor could be found), or establishment of a security
fund to expand use of secure protocols, conduct research, and support standards development organizations in accordance with
ICANN's security and stability mission.
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4.3.1 Auction Procedures

An auction of two or more applications within a contention
set is conducted as follows. The auctioneer successively
increases the prices associated with applications within the
contention set, and the respective applicants indicate their
willingness to pay these prices. As the prices rise, applicants
will successively choose to exit from the auction. When a
sufficient number of applications have been eliminated so
that no direct contentions remain (i.e., the remaining
applications are no longer in contention with one another
and all the relevant strings can be delegated as TLDs), the
auction will be deemed to conclude. At the auction’s
conclusion, the applicants with remaining applications will
pay the resulting prices and proceed toward delegation.
This procedure is referred to as an “ascending-clock
auction.”

This section provides applicants an informal intfroduction to
the practicalities of participation in an ascending-clock
auction. It is intended only as a general introduction and is
only preliminary. The detailed set of Auction Rules will be
available prior to the commencement of any auction
proceedings. If any conflict arises between this module
and the auction rules, the auction rules will prevail.

For simplicity, this section will describe the situation where a
contention set consists of two or more applications for
identical strings.

All auctions will be conducted over the Intermnet, with
participants placing their bids remotely using a web-based
software system designed especially for auction. The
auction software system will be compatible with current
versions of most prevalent browsers, and will not require the
local installation of any additionai software.

Auction participants (“bidders"”) will receive instructions for
access to the online auction site. Access to the site will be
password-protected and bids will be encrypted through
SSL. If a bidder temporarily loses connection to the Internet,
that bidder may be permitted to submit its bids in a given
auction round by fax, according to procedures described

The amount of funding resulting from auctions, if any, will not be known until all relevant applications have completed this step.
Thus, a detailed mechanism for allocation of these funds is not being created at present. However, a process can be pre-
established to enable community consultation in the event that such funds are collected. This process will include, at a minimum,
publication of data on any funds collected, and public comment on any proposed models.
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in the auction rules. The auctions will generally be
conducted to conclude quickly, idedaily in a single day.

The auction will be carried out in a series of auction rounds,
as illustrated in Figure 4-3. The sequence of events is as
follows:

1. For each auction round, the auctioneer will announce
in advance: (1) the start-of-round price, (2) the end-of-
round price, and (3) the starting and ending times of
the auction round. In the first auction round, the start-
of-round price for all bidders in the auction will be USD
0. In later auction rounds, the start-of-round price will be
its end-of-round price from the previous auction round.

End- of-rmmtf WIGB“
- for Round tantwunmed-— %——~-

~Round t opens

L‘Eﬂ—r&ﬁ minutes Q)

ipradiinounced)

-Round t closes

_Round t demand posted -

 End-of-round price :
. for Bound #+7 anpounced ﬁ————

-Round t+1 opens

ikes 7
i IiWﬁ“EI?O}

‘‘‘‘‘ W‘Reund t+1 ploses

Figure 4-3 - Sequence of events during an ascending-clock auction.

2. During each auction round, bidders will be required to
submit a bid or bids representing their wilingness to pay
within the range of intermediate prices between the
start-of-round and end-of-round prices. In this way a
bidder indicates its wilingness to stay in the auction at
all prices through and including the end-of-auction
round price, or its wish to exit the auction at a price less
than the end-of-auction round price, called the exit
bid.

3. Exitisimrevocabile. If a bidder exited the auction in a
previous auction round, the bidder is not permitted to
re-enter in the current auction round.
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4. Bidders may submit their bid of bids at any time during
the auction round.

5. Only bids that comply with all aspects of the auction
rules will be considered valid. if more than one valid bid
is submitted by a given bidder within the time limit of
the-auction round, the auctioneer will freat the last
valid submitted bid as the actual bid.

6. At the end of each auction round, bids become the
bidders' legally-binding offers to secure the relevant
gTLD strings at prices up 1o the respective bid amounts,
subject to closure of the auction in accordance with
the auction rules. In later auction rounds, bids may be
used to exit from the auction at subsequent higher
prices.

7. After each auction round, the auctioneer will disclose
the aggregate number of bidders remaining in the
auction at the end-of-round prices for the auction
round, and will announce the prices and times for the
next auction round.

» Each bid should consist of a single price associated
with the application, and such price must be
greater than or equal to the start-of-round price.

o If the bid amount is strictly less than the end-of-
round price, then the bid is tfreated as an exit bid at
the specified amount, and it signifies the bidder’s
binding commitment to pay up to the bid amount if
its application is approved.

e If the bid amount is greater than or equal to the
end-of-round price, then the bid signifies that the
bidder wishes to remain in the auction at all prices
in the current auction round, and it signifies the
bidder’s binding commitment to pay up to the end-
of-round price if its application is approved.
Foilowing such bid, the application cannot be
eliminated within the current auction round.

¢ To the extent that the bid amount exceeds the
end-of-round price, then the bid is also freated as a
proxy bid to be carried forward to the next auction
round. The bidder will be permitted to change the
proxy bid amount in the next auction round, and
the amount of the proxy bid will not constrain the
bidder's ability to submif any valid bid amount in
the next auction round.
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+ No bidderis permitted to submit a bid for any
application for which an exit bid was received in a
prior auction round. That is, once an application
has exited the auction, it may not return.

+ [If novalid bid is submitted within a given auction
round for an application that remains in the
auction, then the bid amount is taken to be the
amount of the proxy bid, if any, carried forward
from the previous auction round or, if none, the bid
is taken to be an exit bid at the start-of-round price
for the current auction round.

8. This process continues, with the auctioneer increasing

the price range for each given TLD string in each
auction round, until there is one remaining bidder at
the end-of-round price. After an auction round in which
this condition is satisfied, the auction conciudes and
the auctioneer determines the clearing price. The last
remaining application is deemed the successful
application, and the associated bidder is obligated to
pay the clearing price.

Figure 4-4 illustrates how an auction for five contending
applications might progress.

_ Number of contending appli

Figure 4-4 - Example of an auction for five mutually-contending
applications.
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Before the first auction round, the auctioneer
announces the end-of-round price P.

During Auction round 1, a bid is submitted for each
application. In Figure 4-4, all five bidders submit bids
of at least P1. Since the aggregate demand
exceeds one, the auction proceeds to Auction
round 2. The auctioneer discloses that five
contending applications remained at P1 and
announces the end-of-round price Pa.

During Auction round 2, a bid is submitted for each
application. In Figure 4-4, all five bidders submit bids
of at least P.. The auctioneer discloses that five
contending applications remained at P2 and
announces the end-of-round price Ps.

During Auction round 3, one of the bidders submits
an exit bid at slightly below Ps, while the other four
bidders submit bids of at least Pz. The auctioneer
discloses that four contending applications
remained at P3 and announces the end-of-round
price Pa.

During Auction round 4, one of the bidders submits
an exit bid midway between Pz and P4, while the
other three remaining bidders submit bids of at least
Ps. The auctioneer discloses that three contending
applications remained at P4+ and announces the
end-of-auction round price Ps.

During Auction round 5, one of the bidders submits
an exit bid at slightly above P4, and one of the
bidders submits an exit bid at P midway between
P4 and Ps. The final bidder submits a bid greater
than Pec. Since the aggregate demand at Ps does
not exceed one, the auction concludes in Auction
round 5. The application associated with the
highest bid in Auction round 5 is deemed the
successful application. The clearing price is Pe, as
this is the lowest price at which aggregate demand
can be met.

To the extent possible, auctions to resolve multiple string
contention situations will be conducted simultaneously.

4.31.1 Currency

For bids to be comparable, all bids in the auction will be
submitted in any integer (whole) number of US dollars.
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4.3.1.2 Fees

A bidding deposit will be required of applicants
parficipating in the auction, in an amount to be
determined. The bidding deposit must be transmitted by
wire transfer to a specified bank account specified by
ICANN or its auction provider at a major international bank,
to be received in advance of the auction date. The
amount of the deposit will determine a bidding limit for
each bidder: the bidding deposit will equal 10% of the
bidding limit; and the bidder will not be permitted to submit
any bid in excess of its bidding limit.

In order to avoid the need for bidders to pre-commit to a
particular bidding limit, bidders may be given the option of
making a specified deposit that will provide them with
unlimited bidding authority for a given application. The
amount of the deposit required for unlimited bidding
authority will depend on the particular contention set and
will be based on an assessment of the possible final prices
within the auction.

All deposits from non-defaulting losing bidders will be
returned following the close of the auction.

4.3.2 Winning Bid Payments

Any applicant that participates in an auction will be
required to sign a bidder agreement that acknowledges ifs
rights and responsibilities in the auction, including that its
bids are legally binding commitments to pay the amount
bid if it wins (i.e., if ifs application is approved), and to enter
into the prescribed registry agreement with ICANN—
together with a specified penalty for defaulting on
payment of its winning bid or failing to enter into the
required registry agreement.

The winning bidder in any auction will be required to pay
the full amount of the final price within 20 business days of
the end of the auction. Payment is to be made by wire
transfer to the same international bank account as the
bidding deposit, and the applicant's bidding deposit will
be credited toward the final price.

In the event that a bidder anticipates that it would require
a longer payment period than 20 business days due to
verifiable government-imposed currency restrictions, the
bidder may advise ICANN weli in advance of the auction
and ICANN will consider applying a longer payment period
to all bidders within the same contention set.

e
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Any winning bidder for whom the full amount of the finai
price is not received within 20 business days of the end of
an auction is subject to being declared in default. At their
sole discretion, ICANN and its auction provider may delay

. the declaration of default for a brief period, but only if they
are convinced that receipt of full payment is imminent.

Any winning bidder for whom the full amount of the final
price is received within 20 business days of the end of an
auction retains the obligation to execute the required
registry agreement within 20 days of the end of auction.
Such winning bidder who does not execute the agreement
within 90 days of the end of the auction is subject to being
declared in default. At their sole discretion, ICANN and its
auction provider may delay the declaration of default for
a brief period, but only if they are convinced that
execution of the registry agreement is imminent.

4.3.3 Post-Default Procedures

Once declared in default, any winning bidder is subject to
immediate forfeiture of its position in the auction and
assessment of default penalties. After a winning bidder is
declared in default, the remaining bidders will receive an
offer to have their applications accepted, one at a time, in
descending order of their exit bids. In this way, the next
bidder would be decliared the winner subject to payment
of its last bid price. The same default procedures and
penalties are in piace for any runner-up bidder receiving
such an offer.

Each bidder that is offered the relevant gTLD will be given
a specified period—typically, four business days—to
respond as to whether it wants the gTLD. A bidder who
responds in the affirmative will have 20 business days to
submit its full payment. A bidder who declines such an offer
cannot revert on that statement, has no further obligations
in this context and will not be considered in default.

The penalty for defaulting on a winning bid will equal 10%
of the defaulting bid.2 Default penalties will be charged
against any defaulting applicant’s bidding deposit before
the associated bidding deposit is returned.

2 |f bidders were given the option of making a specified deposit that provided them with unlimited bidding authority for a given
application and if the winning bidder utilized this option, then the penalty for defaulting on a winning bid will be the lesser of the
following: (1) 10% of the defaulting bid, or (2) the specified deposit amount that provided the bidder with unlimited bidding authority.
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4.4 Contention Resolution and Contract
Execution

An applicant that has been declared the winner of a
contention resolution process will proceed by entering into
the contract execution step. (Refer to section 5.1 of
Module 5.)

If a winner of the contention resolution procedure has not
executed a contract within 90 calendar days of the
decision, ICANN has the right o deny that application and
extend an offer to the runner-up applicant, if any, to
proceed with ifs application. For example, in an auction,
another applicant who would be considered the runner-up
applicant might proceed toward delegation. This offer is at
ICANN’s opftion only. The runner-up applicant in a
contention resolution process has no automatic right fo an
applied-for gTLD string if the first place winner does not
execute a contract within a specified time. If the winning
applicant can demonstrate that it is working diligently and
in good faith toward successful completion of the steps
necessary for entry into the registry agreement, ICANN may
extend the ?0-day period at its discretion. Runner-up
applicants have no claim of priority over the winning
application, even after what might be an extended period
of negotiation.
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DRAFT - New gTLD Program - String Contention
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General Information

Court United States District Court for the Western District of Kentucky;
United States District Court for the Western District of Kentucky

Federal Nature of Suit Contract - Other[190]
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