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" Policy ARTICLE I: MISSION AND CORE VALUES

) Section 1. MISSION
[1 Public Comment

Root Zone KSK The mission of The Internet Corporation for Assigned Names and Numbers

Rollover ST S _ _ .
unique identifiers, and in particular to ensure the stable and secure operation
"I Technical of the Internet's unique identifier systems. In particular, ICANN:
Functions
-/ Contact 1. Coordinates the allocation and assignment of the three sets of unique
identifiers for the Internet, which are
Ll Help

b. Internet protocol ("IP") addresses and autonomous system
("AS") numbers; and

system.

3. Coordinates policy development reasonably and appropriately related
to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the decisions
and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security,
and global interoperability of the Internet.
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2. Respecting the creativity, innovation, and flow of information made

coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels
of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms
to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms
that (i) promote well-informed decisions based on expert advice, and (ii)
ensure that those entities most affected can assist in the policy
development process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet
while, as part of the decision-making process, obtaining informed input
from those entities most affected.

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy and
duly taking into account governments' or public authorities'
recommendations.

These core values are deliberately expressed in very general terms, so that
they may provide useful and relevant guidance in the broadest possible range
of circumstances. Because they are not narrowly prescriptive, the specific way
in which they apply, individually and collectively, to each new situation will
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necessarily depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather than
practice, situations will inevitably arise in which perfect fidelity to all eleven
recommendation or decision shall exercise its judgment to determine which
core values are most relevant and how they apply to the specific
circumstances of the case at hand, and to determine, if necessary, an
appropriate and defensible balance among competing values.

ARTICLE Il: POWERS
Section 1. GENERAL POWERS

Except as otherwise provided in the Articles of Incorporation or these Bylaws,
business and affairs conducted by or under the direction of, the Board. With
respect to any matters that would fall within the provisions of Article Ill, Section
6, the Board may act only by a majority vote of all members of the Board. In all
other matters, except as otherwise provided in these Bylaws or by law, the
Board may act by majority vote of those present at any annual, regular, or
special meeting of the Board. Any references in these Bylaws to a vote of the
Board shall mean the vote of only those members present at the meeting
where a quorum is present unless otherwise specifically provided in these
Bylaws by reference to "all of the members of the Board."

Section 2. RESTRICTIONS

taking whatever steps are necessary to protect the operational stability of the
Internet in the event of financial failure of a Registry or Registrar or other
emergency.

Section 3. NON-DISCRIMINATORY TREATMENT

inequitably or single out any particular party for disparate treatment unless
justified by substantial and reasonable cause, such as the promotion of
effective competition.

ARTICLE Ill: TRANSPARENCY
Section 1. PURPOSE
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in an open and transparent manner and consistent with procedures designed
to ensure fairness.

Section 2. WEBSITE

contributors and the amount of their contributions, and related matters; (v)
information about the availability of accountability mechanisms, including
reconsideration, independent review, and Ombudsman activities, as well as
information about the outcome of specific requests and complaints invoking

Section 3. MANAGER OF PUBLIC PARTICIPATION

There shall be a staff position designated as Manager of Public Participation,
or such other title as shall be determined by the President, that shall be
responsible, under the direction of the President, for coordinating the various

other means of communicating with and receiving input from the general
community of Internet users.

Section 4. MEETING NOTICES AND AGENDAS
At least seven days in advance of each Board meeting (or if not practicable, as
far in advance as is practicable), a notice of such meeting and, to the extent

known, an agenda for the meeting shall be posted.

Section 5. MINUTES AND PRELIMINARY REPORTS
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2. No later than 11:59 p.m. on the second business days after the
conclusion of each meeting (as calculated by local time at the location
Dlrectorsat that meeting shall be made publicly available on the
Website; provided, however, that any actions relating to personnel or
employment matters, legal matters (to the extent the Board determines

other matters that the Board determines, by a three-quarters (3/4) vote
of Directors present at the meeting and voting, are not appropriate for

public distribution, shall not be included in the preliminary report made
publicly available. The Secretary shall send notice to the Board of

in Article Xl of these Bylaws) informing them that the resolutions have
been posted.

3. No later than 11:59 p.m. on the seventh business days after the
conclusion of each meeting (as calculated by local time at the location
made publicly available in a preliminary report on the Website, subject
to the limitations on disclosure set forth in Section 5.2 above. For any
matters that the Board determines not to disclose, the Board shall
describe in general terms in the relevant preliminary report the reason
for such nondisclosure.

4. No later than the day after the date on which they are formally
approved by the Board (or, if such day is not a business day, as

the next immediately following business day), the minutes shall be
made publicly available on the Website; provided, however, that any
minutes relating to personnel or employment matters, legal matters (to
the extent the Board determines it is necessary or appropriate to protect
contract from disclosing publicly, and other matters that the Board
determines, by a three-quarters (3/4) vote of Directors present at the
meeting and voting, are not appropriate for public distribution, shall not
be included in the minutes made publicly available. For any matters that
the Board determines not to disclose, the Board shall describe in
general terms in the relevant minutes the reason for such
nondisclosure.

Section 6. NOTICE AND COMMENT ON POLICY ACTIONS
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1. With respect to any policies that are being considered by the Board
for adoption that substantially affect the operation of the Internet or third

a. provide public notice on the Website explaining what policies
are being considered for adoption and why, at least twenty-one
days (and if practical, earlier) prior to any action by the Board;

b. provide a reasonable opportunity for parties to comment on the
adoption of the proposed policies, to see the comments of others,
and to reply to those comments, prior to any action by the Board;
and

c. in those cases where the policy action affects public policy

initiative or at the Board's request.

2. Where both practically feasible and consistent with the relevant policy
development process, an in-person public forum shall also be held for
discussion of any proposed policies as described in Section 6(1)(b) of
this Article, prior to any final Board action.

3. After taking action on any policy subject to this Section, the Board
shall publish in the meeting minutes the reasons for any action taken,
the vote of each Director voting on the action, and the separate
statement of any Director desiring publication of such a statement.

Section 7. TRANSLATION OF DOCUMENTS

facilitate the translation of final published documents into various appropriate
languages.

ARTICLE IV: ACCOUNTABILITY AND REVIEW
Section 1. PURPOSE
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accountable to the community for operating in @ manner that is consistent with
these Bylaws, and with due regard for the core values set forth in Article | of
these Bylaws. The provisions of this Article, creating processes for

accountability mechanisms otherwise set forth in these Bylaws, including the
transparency provisions of Article 11l and the Board and other selection
mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION

review or reconsideration of that action by the Board.

2. Any person or entity may submit a request for reconsideration or
Request") to theextent that he, she, or it have been adversely
affected by:

a. one or more staff actions or inactions that contradict

have been taken or refused to be taken without
consideration of material information, except where the
party submitting the request could have submitted, but did
not submit, the information for the Board's consideration
at the time of action or refusal to act; or

c. one or more actions or inactions of the ICANN Board that

are taken as a result of the Board's reliance on false or
inaccurate material information.

3. The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The
Board Governance Committee shall have the authority to:

a. evaluate requests for review or reconsideration;
b. summarily dismiss insufficient requests;

c. evaluate requests for urgent consideration;
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d. conduct whatever factual investigation is deemed
appropriate;

e. request additional written submissions from the affected
party, or from other parties;

f. make a final determination on Reconsideration Requests
regarding staff action or inaction, without reference to the
Board of Directors; and

g. make a recommendation to the Board of Directors on the
merits of the request, as necessary.

4. ICANN shall absorb the normal administrative costs of the
reconsideration process. It reserves the right to recover from a
party requesting review or reconsideration any costs that are
deemed to be extraordinary in nature. When such extraordinary
costs can be foreseen, that fact and the reasons why such costs
are necessary and appropriate to evaluating the Reconsideration
Request shall be communicated to the party seeking
reconsideration, who shall then have the option of withdrawing

the request or agreeing to bear such costs.

5. All Reconsideration Requests must be submitted to an e-mail
address designated by the Board Governance Committee within
fifteen days after:

a. for requests challenging Board actions, the date on which
information about the challenged Board action is first
published in a resolution, unless the posting of the
resolution is not accompanied by a rationale. In that
instance, the request must be submitted within 15 days
from the initial posting of the rationale; or

b. for requests challenging staff actions, the date on which
the party submitting the request became aware of, or
reasonably should have become aware of, the challenged
staff action; or

c. for requests challenging either Board or staff inaction, the
date on which the affected person reasonably concluded,
or reasonably should have concluded, that action would
not be taken in a timely manner.

6. To properly initiate a Reconsideration process, all requestors
must review and follow the Reconsideration Request form posted
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on the ICANN website. at
http://www.icann.org/en/groups/board/governance/reconsideration.
Requestors must also acknowledge and agree to the terms and

conditions set forth in the form when filing.

7. Requestors shall not provide more than 25 pages (double-
spaced, 12-point font) of argument in support of a
Reconsideration Request. Requestors may submit all
documentary evidence necessary to demonstrate why the action
or inaction should be reconsidered, without limitation.

8. The Board Governance Committee shall have authority to
consider Reconsideration Requests from different parties in the
same proceeding so long as: (i) the requests involve the same
general action or inaction; and (ii) the parties submitting
Reconsideration Requests are similarly affected by such action
or inaction. In addition, consolidated filings may be appropriate if
the alleged causal connection and the resulting harm is the same
for all of the requestors. Every requestor must be able to
demonstrate that it has been materially harmed and adversely
impacted by the action or inaction giving rise to the request.

9. The Board Governance Committee shall review each
Reconsideration Request upon its receipt to determine if it is
sufficiently stated. The Board Governance Committee may
summarily dismiss a Reconsideration Request if: (i) the
requestor fails to meet the requirements for bringing a
Reconsideration Request; (ii) it is frivolous, querulous or
vexatious; or (iii) the requestor had notice and opportunity to, but
did not, participate in the public comment period relating to the
contested action, if applicable. The Board Governance
Committee's summary dismissal of a Reconsideration Request
shall be posted on the Website.

10. For all Reconsideration Requests that are not summarily
dismissed, the Board Governance Committee shall promptly
proceed to review and consideration.

11. The Board Governance Committee may ask the ICANN staff for

its views on the matter, which comments shall be made publicly
available on the Website.

12. The Board Governance Committee may request additional
information or clarifications from the requestor, and may elect to
conduct a meeting with the requestor by telephone, email or, if
acceptable to the party requesting reconsideration, in person. A
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requestor may ask for an opportunity to be heard; the Board
Governance Committee's decision on any such request is final.
To the extent any information gathered in such a meeting is
relevant to any recommendation by the Board Governance
Committee, it shall so state in its recommendation.

13. The Board Governance Committee may also request information
relevant to the request from third parties. To the extent any
information gathered is relevant to any recommendation by the
Board Governance Committee, it shall so state in its
recommendation. Any information collected from third parties
shall be provided to the requestor.

14. The Board Governance Committee shall act on a
Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

party.

15. For all Reconsideration Requests brought regarding staff action
or inaction, the Board Governance Committee shall be delegated
the authority by the Board of Directors to make a final
determination and recommendation on the matter. Board
consideration of the recommendation is not required. As the
Board Governance Committee deems necessary, it may make
recommendation to the Board for consideration and action. The
Board Governance Committee's determination on staff action or
inaction shall be posted on the Website. The Board Governance
Committee's determination is final and establishes precedential
value.

16. The Board Governance Committee shall make a final
determination or a recommendation to the Board with respect to
a Reconsideration Request within thirty days following its receipt
of the request, unless impractical, in which case it shall report to
the Board the circumstances that prevented it from making a final
recommendation and its best estimate of the time required to
produce such a final determination or recommendation. The final

17. The Board shall not be bound to follow the recommendations of
the Board Governance Committee. The final decision of the
Board shall be made public as part of the preliminary report and
minutes of the Board meeting at which action is taken. The
Board shall issue its decision on the recommendation of the
Board Governance Committee within 60 days of receipt of the
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18.

19.

20.

Reconsideration Request or as soon thereafter as feasible. Any
circumstances that delay the Board from acting within this

The Board's decision on the recommendation is final.

If the requestor believes that the Board action or inaction posed
for Reconsideration is so urgent that the timing requirements of
the Reconsideration process are too long, the requestor may
apply to the Board Governance Committee for urgent
consideration. Any request for urgent consideration must be
headquarters in Los Angeles, California) of the posting of the
resolution at issue. A request for urgent consideration must
include a discussion of why the matter is urgent for
reconsideration and must demonstrate a likelihood of success
with the Reconsideration Request.

The Board Governance Committee shall respond to the request
for urgent consideration within two business days after receipt of
such request. If the Board Governance Committee agrees to
consider the matter with urgency, it will cause notice to be
provided to the requestor, who will have two business days after
notification to complete the Reconsideration Request. The Board
Governance Committee shall issue a recommendation on the
urgent Reconsideration Request within seven days of the
completion of the filing of the Request, or as soon thereafter as
feasible. If the Board Governance Committee does not agree to
consider the matter with urgency, the requestor may still file a
Reconsideration Request within the regular time frame set forth
within these Bylaws.

The Board Governance Committee shall submit a report to the
Board on an annual basis containing at least the following
information for the preceding calendar year:

a. the number and general nature of Reconsideration
Requests received, including an identification if the
requests were acted upon, summarily dismissed, or
remain pending;

b. for any Reconsideration Requests that remained pending
at the end of the calendar year, the average length of time
for which such Reconsideration Requests have been
pending, and a description of the reasons for any request
pending for more than ninety (90) days;
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c. an explanation of any other mechanisms available to

affected by its decisions; and

d. whether or not, in the Board Governance Committee's
view, the criteria for which reconsideration may be
requested should be revised, or another process should
be adopted or modified, to ensure that all persons
access to a review process that ensures fairness while
limiting frivolous claims.

Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS

1. In addition to the reconsideration process described in Section 2
independent thlrd-party review of Board actions alleged by an
affected party to be inconsistent with the Articles of Incorporation
or Bylaws.

2. Any person materially affected by a decision or action by the
Board that he or she asserts is inconsistent with the Articles of
Incorporation or Bylaws may submit a request for independent
review of that decision or action. In order to be materially
affected, the person must suffer injury or harm that is directly and
causally connected to the Board's alleged violation of the Bylaws
or the Articles of Incorporation, and not as a result of third parties
acting in line with the Board's action.

3. A request for independent review must be filed within thirty days
of the posting of the minutes of the Board meeting (and the
accompanying Board Briefing Materials, if available) that the
Bylaws or Articles of Incorporation. Consolidated requests may
be appropriate when the causal connection between the
circumstances of the requests and the harm is the same for each
of the requesting parties.

4. Requests for such independent review shall be referred to an
Independent Review Process Panel ("IRP Panel"), which shall be
charged with comparing contested actions of the Board to the
Articles of Incorporation and Bylaws, and with declaring whether
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the Board has acted consistently with the provisions of those
Articles of Incorporation and Bylaws. The IRP Panel must apply
a defined standard of review to the IRP request, focusing on:

a. did the Board act without conflict of interest in taking its
decision?;

b. did the Board exercise due diligence and care in having a
reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in
taking the decision, believed to be in the best interests of
the company?

5. Requests for independent review shall not exceed 25 pages
shall not exceed that same length. Parties may submit
documentary evidence supporting their positions without
limitation. In the event that parties submit expert evidence, such
evidence must be provided in writing and there will be a right of
reply to the expert evidence.

6. There shall be an omnibus standing panel of between six and
nine members with a variety of expertise, including
jurisprudence, judicial experience, alternative dispute resolution
specific IRP Panel shall be selected. The panelists shall serve for
terms that are staggered to allow for continued review of the size
of the panel and the range of expertise. A Chair of the standing
panel shall be appointed for a term not to exceed three years.
structure are not eligible to serve on the standing panel. In the
event that an omnibus standing panel: (i) is not in place when an
IRP Panel must be convened for a given proceeding, the IRP
proceeding will be considered by a one- or three-member panel
comprised in accordance with the rules of the IRP Provider; or (ii)
is in place but does not have the requisite diversity of skill and
experience needed for a particular proceeding, the IRP Provider
shall identify one or more panelists, as required, from outside the
omnibus standing panel to augment the panel members for that
proceeding.

7. All IRP proceedings shall be administered by an international

("the IRP Provider"). The membership of the standing panel shall
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10.

11.

12.

be coordinated by the IRP Provider subject to approval by

Subiject to the approval of the Board, the IRP Provider shall
establish operating rules and procedures, which shall implement
and be consistent with this Section 3.

Either party may request that the IRP be considered by a one- or
three-member panel; the Chair of the standing panel shall make
the final determination of the size of each IRP panel, taking into
account the wishes of the parties and the complexity of the
issues presented.

The IRP Provider shall determine a procedure for assigning
members from the standing panel to individual IRP panels.

The IRP Panel shall have the authority to:

a. summarily dismiss requests brought without standing,
lacking in substance, or that are frivolous or vexatious;

b. request additional written submissions from the party

or from other parties;

c. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws;
and

d. recommend that the Board stay any action or decision, or
that the Board take any interim action, until such time as
the Board reviews and acts upon the opinion of the IRP;

e. consolidate requests for independent review if the facts
and circumstances are sufficiently similar; and

f. determine the timing for each proceeding.

In order to keep the costs and burdens of independent review as
low as possible, the IRP Panel should conduct its proceedings by
email and otherwise via the Internet to the maximum extent
feasible. Where necessary, the IRP Panel may hold meetings by
telephone. In the unlikely event that a telephonic or in-person
hearing is convened, the hearing shall be limited to argument
only; all evidence, including witness statements, must be
submitted in writing in advance.
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13. All panel members shall adhere to conflicts-of-interest policy
stated in the IRP Provider's operating rules and procedures, as
approved by the Board.

14. Prior to initiating a request for independent review, the
complainant is urged to enter into a period of cooperative
narrowing the |ssuesthat are contemplated to be brought to the
IRP. The cooperative engagement process is published on

15. Upon the filing of a request for an independent review, the
parties are urged to participate in a conciliation period for the
purpose of narrowing the issues that are stated within the
request for independent review. A conciliator will be appointed
from the members of the omnibus standing panel by the Chair of
that panel. The conciliator shall not be eligible to serve as one of
the panelists presiding over that particular IRP. The Chair of the
standing panel may deem conciliation unnecessary if cooperative
engagement sufficiently narrowed the issues remaining in the
independent review.

16. Cooperative engagement and conciliation are both voluntary.
However, if the party requesting the independent review does not
participate in good faith in the cooperative engagement and the

17. All matters discussed during the cooperative engagement and
conciliation phases are to remain confidential and not subject to
discovery or as evidence for any purpose within the IRP, and are
without prejudice to either party.

18. The IRP Panel should strive to issue its written declaration no
later than six months after the filing of the request for
independent review. The IRP Panel shall make its declaration
based solely on the documentation, supporting materials, and
arguments submitted by the parties, and in its declaration shall
specifically designate the prevailing party. The party not
prevailing shall ordinarily be responsible for bearing all costs of
the IRP Provider, but in an extraordinary case the IRP Panel may
in its declaration allocate up to half of the costs of the IRP
Provider to the prevailing party based upon the circumstances,
including a consideration of the reasonableness of the parties'

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[1/7/2019 3:25:42 PM]



BYLAWS FOR INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS | A California Nonprofit Public-Benefit Corporation - ICANN

c. Commercial Stakeholder Group representing the full range of
large and small commercial entities of the Internet; and

d. Non-Commercial Stakeholder Group representing the full range
of non-commercial entities of the Internet.

2. Each Stakeholder Group is assigned a specific number of Council
seats in accordance with Section 3(1) of this Article.

3. Each Stakeholder Group identified in paragraph 1 of this Section and
each of its associated Constituencies, where applicable, shall maintain
based upon the extent to which, in fact, the entity represents the global
interests of the stakeholder communities it purports to represent and
operates to the maximum extent feasible in an open and transparent
manner consistent with procedures designed to ensure fairness.
Stakeholder Group and Constituency Charters may be reviewed
periodically as prescribed by the Board.

4. Any group of individuals or entities may petition the Board for
recognition as a new or separate Constituency in the Non-Contracted
Parties House. Any such petition shall contain:

a. A detailed explanation of why the addition of such a

policy-development responsibilities;

b. A detailed explanation of why the proposed new Constituency
adequately represents, on a global basis, the stakeholders it
seeks to represent;

c. A recommendation for organizational placement within a
particular Stakeholder Group; and

d. A proposed charter that adheres to the principles and
procedures contained in these Bylaws.

Any petition for the recognition of a new Constituency and the
associated charter shall be posted for public comment.
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5. The Board may create new Constituencies as described in Section
5(3) in response to such a petition, or on its own motion, if the Board

event the Board is considering acting on its own motion it shall post a
detailed explanation of why such action is necessary or desirable, set a
reasonable time for public comment, and not make a final decision on
whether to create such new Constituency until after reviewing all
comments received. Whenever the Board posts a petition or
recommendation for a new Constituency for public comment, the Board

affected and shall consider any response to that notification prior to
taking action.

Section 6. POLICY DEVELOPMENT PROCESS

stated in Annex A to these Bylaws. These procedures may be supplemented
or revised in the manner stated in Section 3(4) of this Article.

ARTICLE Xl: ADVISORY COMMITTEES
Section 1. GENERAL

recommendations to the Board.

Section 2. SPECIFIC ADVISORY COMMITTEES
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international agreements or where they may affect public policy
issues.

open to all national governments. Membership shall also be open
to Distinct Economies as recognized in international fora, and
multinational governmental organizations and treaty

charter and internal operating principles or procedures to guide its
operations, to be published on the Website.

appoint one accredited representative to the Committee. The
accredited representative of a member must hold a formal official
position with the member's public administration. The term
"official" includes a holder of an elected governmental office, or a
person who is employed by such government, public authority, or
multinational governmental or treaty organization and whose
primary function with such government, public authority, or
organization is to develop or influence governmental or public
policies.

organizations or advisory committees seeks public comment, and
shall take duly into account any timely response to that
notification prior to taking action.
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Board directly, either by way of comment or prior advice, or by
way of specifically recommending action or new policy
development or revision to existing policies.

Board will then try, in good faith and in a timely and efficient
manner, to find a mutually acceptable solution.

k. If no such solution can be found, the ICANN Board will state in

matters relating to the security and integrity of the Internet's
naming and address allocation systems. It shall have the
following responsibilities:

1. To communicate on security matters with the Internet
technical community and the operators and managers of
critical DNS infrastructure services, to include the root
name server operator community, the top-level domain
registries and registrars, the operators of the reverse
delegation trees such as in-addr.arpa and ip6.arpa, and
others as events and developments dictate. The
Committee shall gather and articulate requirements to offer

to those engaged in technical revision of the protocols
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Preamble
New gTLD Program Background

New gTLDs have been in the forefront of ICANN’s agenda since its creation. The new gTLD
program will open up the top level of the Internet’s namespace to foster diversity, encourage
competition, and enhance the utility of the DNS.

Currently the namespace consists of 22 gTLDs and over 250 ccTLDs operating on various models.
Each of the gTLDs has a desighated “registry operator” and, in most cases, a Registry Agreement
between the operator (or sponsor) and ICANN. The registry operator is responsible for the
technical operation of the TLD, including all of the names registered in that TLD. The gTLDs are
served by over 900 registrars, who interact with registrants to perform domain name registration and
other related services. The new gTLD program will create a means for prospective registry
operators to apply for new gTLDs, and create new options for consumers in the market. When the
program launches its first application round, ICANN expects a diverse set of applications for new
gTLDs, including IDNs, creating significant potential for new uses and benefit to Internet users across
the globe.

The program has its origins in carefully deliberated policy development work by the ICANN
community. In October 2007, the Generic Names Supporting Organization (GNSO)—one of the
groups that coordinate global Internet policy at ICANN—formally completed its policy
development work on new gTLDs and approved a set of 19 policy recommendations.
Representatives from a wide variety of stakeholder groups—governments, individuals, civil society,
business and intellectual property constituencies, and the technology community—were engaged
in discussions for more than 18 months on such questions as the demand, benefits and risks of new
gTLDs, the selection criteria that should be applied, how gTLDs should be allocated, and the
contractual conditions that should be required for new gTLD registries going forward. The
culmination of this policy development process was a decision by the ICANN Board of Directors to
adopt the community-developed policy in June 2008. A thorough brief to the policy process and
outcomes can be found at http://gnso.icann.org/issues/new-gtlds.

ICANN’s work next focused on implementation: creating an application and evaluation process
for new gTLDs that is aligned with the policy recommendations and provides a clear roadmap for
applicants to reach delegation, including Board approval. This implementation work is reflected in
the drafts of the applicant guidebook that were released for public comment, and in the
explanatory papers giving insight into rationale behind some of the conclusions reached on
specific topics. Meaningful community input has led to revisions of the draft applicant guidebook.
In parallel, ICANN has established the resources needed to successfully launch and operate the
program. This process concluded with the decision by the ICANN Board of Directors in June 2011 to
launch the New gTLD Program.

For current information, timelines and activities related to the New gTLD Program, please go to
http://www.icann.org/en/topics/new-gtld-program.htm.
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Module 1

Introduction to the gTLD Application Process

Applicant Guidebook | version 2012-06-04

This module gives applicants an overview of the process for
applying for a new generic top-level domain, and includes
instructions on how to complete and submit an
application, the supporting documentation an applicant
must submit with an application, the fees required, and
when and how to submit them.

This module also describes the conditions associated with
particular types of applications, and the stages of the
application life cycle.

Prospective applicants are encouraged to read and
become familiar with the contents of this entire module, as
well as the others, before starting the application process
to make sure they understand what is required of them and
what they can expect at each stage of the application
evaluation process.

For the complete set of the supporting documentation and
more about the origins, history and details of the policy
development background to the New gTLD Program,
please see http://gnso.icann.org/issues/new-gtlds/.

This Applicant Guidebook is the implementation of Board-
approved consensus policy concerning the introduction of
new gTLDs, and has been revised extensively via public
comment and consultation over a two-year period.

1.1 Application Life Cycle and Timelines

This section provides a description of the stages that an
application passes through once it is submitted. Some
stages will occur for all applications submitted; others will
only occur in specific circumstances. Applicants should be
aware of the stages and steps involved in processing
applications received.

1.1.1 Application Submission Dates

The user registration and application submission periods
open at 00:01 UTC 12 January 2012.

The user registration period closes at 23:59 UTC 29 March
2012. New users to TAS will not be accepted beyond this

ICANN
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time. Users already registered will be able to complete the
application submission process.

Applicants should be aware that, due to required
processing steps (i.e., online user registration, application
submission, fee submission, and fee reconciliation) and
security measures built into the online application system, it
might take substantial time to perform all of the necessary
steps to submit a complete application. Accordingly,
applicants are encouraged to submit their completed
applications and fees as soon as practicable after the
Application Submission Period opens. Waiting until the end
of this period to begin the process may not provide
sufficient time to submit a complete application before the
period closes. Accordingly, new user registrations will not
be accepted after the date indicated above.

The application submission period closes at 23:59 UTC 12
April 2012.

To receive consideration, all applications must be
submitted electronically through the online application
system by the close of the application submission period.

An application will not be considered, in the absence of
exceptional circumstances, if:

e ltisreceived after the close of the application
submission period.

e The application form is incomplete (either the
guestions have not been fully answered or required
supporting documents are missing). Applicants will
not ordinarily be permitted to supplement their
applications after submission.

e The evaluation fee has not been paid by the
deadline. Refer to Section 1.5 for fee information.

ICANN has gone to significant lengths to ensure that the
online application system will be available for the duration
of the application submission period. In the event that the
system is not available, ICANN will provide alternative
instructions for submitting applications on its website.

1.1.2 Application Processing Stages

This subsection provides an overview of the stages involved
in processing an application submitted to ICANN. Figure
1-1 provides a simplified depiction of the process. The
shortest and most straightforward path is marked with bold
lines, while certain stages that may or may not be
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possible, consult with interested parties to mitigate any
concerns in advance.

1.1.2.7 Receipt of GAC Advice on New gTLDs

The GAC may provide public policy advice directly to the
ICANN Board on any application. The procedure for GAC
Advice on New gTLDs described in Module 3 indicates that,
to be considered by the Board during the evaluation
process, the GAC Advice on New gTLDs must be submitted
by the close of the objection filing period. A GAC Early
Warning is not a prerequisite to use of the GAC Advice
process.

If the Board receives GAC Advice on New gTLDs stating
that it is the consensus of the GAC that a particular
application should not proceed, this will create a strong
presumption for the ICANN Board that the application
should not be approved. If the Board does not act in
accordance with this type of advice, it must provide
rationale for doing so.

See Module 3 for additional detail on the procedures
concerning GAC Advice on New gTLDs.

1.1.2.8 Extended Evaluation

Extended Evaluation is available only to certain applicants
that do not pass Initial Evaluation.

Applicants failing certain elements of the Initial Evaluation
can request an Extended Evaluation. If the applicant does
not pass Initial Evaluation and does not expressly request
an Extended Evaluation, the application will proceed no
further. The Extended Evaluation period allows for an
additional exchange of information between the
applicant and evaluators to clarify information contained
in the application. The reviews performed in Extended
Evaluation do not introduce additional evaluation criteria.

An application may be required to enter an Extended
Evaluation if one or more proposed registry services raise
technical issues that might adversely affect the security or
stability of the DNS. The Extended Evaluation period
provides a time frame for these issues to be investigated.
Applicants will be informed if such a review is required by
the end of the Initial Evaluation period.

Evaluators and any applicable experts consulted wiill
communicate the conclusions resulting from the additional
review by the end of the Extended Evaluation period.

1-11
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At the conclusion of the Extended Evaluation period,
ICANN will post summary reports, by panel, from the Initial
and Extended Evaluation periods.

If an application passes the Extended Evaluation, it can
then proceed to the next relevant stage. If the application
does not pass the Extended Evaluation, it will proceed no
further.

The Extended Evaluation is expected to be completed for
all applications in a period of approximately 5 months,
though this timeframe could be increased based on
volume. In this event, ICANN will post updated process
information and an estimated timeline.

1.1.2.9 Dispute Resolution

Dispute resolution applies only to applicants whose
applications are the subject of a formal objection.

Where formal objections are filed and filing fees paid
during the objection filing period, independent dispute
resolution service providers (DRSPs) will initiate and
conclude proceedings based on the objections received.
The formal objection procedure exists to provide a path for
those who wish to object to an application that has been
submitted to ICANN. Dispute resolution service providers
serve as the fora to adjudicate the proceedings based on
the subject matter and the needed expertise.
Consolidation of objections filed will occur where
appropriate, at the discretion of the DRSP.

As a result of a dispute resolution proceeding, either the
applicant will prevail (in which case the application can
proceed to the next relevant stage), or the objector will
prevail (in which case either the application will proceed
no further or the application will be bound to a contention
resolution procedure). In the event of multiple objections,
an applicant must prevail in all dispute resolution
proceedings concerning the application to proceed to the
next relevant stage. Applicants will be notified by the
DRSP(s) of the results of dispute resolution proceedings.

Dispute resolution proceedings, where applicable, are
expected to be completed for all applications within
approximately a 5-month time frame. In the event that
volume is such that this timeframe cannot be
accommodated, ICANN will work with the dispute
resolution service providers to create processing
procedures and post updated timeline information.
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1.1.2.10 String Contention

String contention applies only when there is more than one
qualified application for the same or similar gTLD strings.

String contention refers to the scenario in which there is
more than one qualified application for the identical gTLD
string or for similar gTLD strings. In this Applicant Guidebook,
“similar” means strings so similar that they create a
probability of user confusion if more than one of the strings
is delegated into the root zone.

Applicants are encouraged to resolve string contention
cases among themselves prior to the string contention
resolution stage. In the absence of resolution by the
contending applicants, string contention cases are
resolved either through a community priority evaluation (if
a community-based applicant elects it) or through an
auction.

In the event of contention between applied-for gTLD strings
that represent geographic names, the parties may be
required to follow a different process to resolve the
contention. See subsection 2.2.1.4 of Module 2 for more
information.

Groups of applied-for strings that are either identical or
similar are called contention sets. All applicants should be
aware that if an application is identified as being part of a
contention set, string contention resolution procedures will
not begin until all applications in the contention set have
completed all aspects of evaluation, including dispute
resolution, if applicable.

To illustrate, as shown in Figure 1-2, Applicants A, B, and C
all apply for . EXAMPLE and are identified as a contention
set. Applicants A and C pass Initial Evaluation, but
Applicant B does not. Applicant B requests Extended
Evaluation. A third party files an objection to Applicant C’s
application, and Applicant C enters the dispute resolution
process. Applicant A must wait to see whether Applicants B
and C successfully complete the Extended Evaluation and
dispute resolution phases, respectively, before it can
proceed to the string contention resolution stage. In this
example, Applicant B passes the Extended Evaluation, but
Applicant C does not prevail in the dispute resolution
proceeding. String contention resolution then proceeds
between Applicants A and B.

1-13

ICANN



9

e —

ICANN

gTLD Applicant
Guidebook

(v. 2012-06-04)
Module 2

4 June 2012



Module 2

Applicant Guidebook | version 2012-06-04

Evaluation Procedures

This module describes the evaluation procedures and
criteria used to determine whether applied-for gTLDs are
approved for delegation. All applicants will undergo an
Initial Evaluation and those that do not pass all elements
may request Extended Evaluation.

The first, required evaluation is the Initial Evaluation, during
which ICANN assesses an applied-for gTLD string, an
applicant’s qualifications, and its proposed registry
services.

The following assessments are performed in the Initial
Evaluation:

e String Reviews

= String similarity

= Reserved names

= DNS stability

= Geographic names
e Applicant Reviews

= Demonstration of technical and operational
capability

= Demonstration of financial capability
= Registry services reviews for DNS stability issues

An application must pass all these reviews to pass the Initial
Evaluation. Failure to pass any one of these reviews will
result in a failure to pass the Initial Evaluation.

Extended Evaluation may be applicable in cases in which
an applicant does not pass the Initial Evaluation. See
Section 2.3 below.

2.1 Background Screening

Background screening will be conducted in two areas:
(a) General business diligence and criminal history; and

(b) History of cybersquatting behavior.

K 2:2
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2.2.1.4 Geographic Names Review

Applications for gTLD strings must ensure that appropriate
consideration is given to the interests of governments or
public authorities in geographic names. The requirements
and procedure ICANN will follow in the evaluation process
are described in the following paragraphs. Applicants
should review these requirements even if they do not
believe their intended gTLD string is a geographic name. All
applied-for gTLD strings will be reviewed according to the
requirements in this section, regardless of whether the
application indicates it is for a geographic name.

2.2.1.4.1 Treatment of Country or Territory Names®

Applications for strings that are country or territory names
will not be approved, as they are not available under the
New gTLD Program in this application round. A string shall
be considered to be a country or territory name if:

i. it is an alpha-3 code listed in the ISO 3166-1
standard.

ii. it is a long-form name listed in the ISO 3166-1
standard, or a translation of the long-form
name in any language.

iii. it is a short-form name listed in the ISO 3166-1
standard, or a translation of the short-form
name in any language.

iv. it is the short- or long-form name association
with a code that has been designated as
“exceptionally reserved” by the ISO 3166
Maintenance Agency.

V. it is a separable component of a country
name designated on the “Separable
Country Names List,” or is a translation of a
name appearing on the list, in any
language. See the Annex at the end of this
module.

Vi. it is a permutation or transposition of any of
the names included in items (i) through (v).
Permutations include removal of spaces,
insertion of punctuation, and addition or

® Country and territory names are excluded from the process based on advice from the Governmental Advisory Committee in recent
communiqués providing interpretation of Principle 2.2 of the GAC Principles regarding New gTLDs to indicate that strings which
are a meaningful representation or abbreviation of a country or territory name should be handled through the forthcoming ccPDP,
and other geographic strings could be allowed in the gTLD space if in agreement with the relevant government or public authority.
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removal of grammatical articles like “the.” A
transposition is considered a change in the
sequence of the long or short-form name,
for example, “RepublicCzech” or
“IslandsCayman.”

Vii. it is a name by which a country is commonly
known, as demonstrated by evidence that
the country is recognized by that name by
an intergovernmental or treaty organization.

2.2.1.4.2 Geographic Names Requiring Government
Support

The following types of applied-for strings are considered
geographic names and must be accompanied by
documentation of support or non-objection from the
relevant governments or public authorities:

1. An application for any string that is a
representation, in any language, of the capital city
name of any country or territory listed in the ISO
3166-1 standard.

2. An application for a city name, where the
applicant declares that it intends to use the gTLD
for purposes associated with the city name.

City names present challenges because city names
may also be generic terms or brand names, and in
many cases city names are not unique. Unlike other
types of geographic names, there are no
established lists that can be used as objective
references in the evaluation process. Thus, city
names are not universally protected. However, the
process does provide a means for cities and
applicants to work together where desired.

An application for a city name will be subject to the
geographic names requirements (i.e., will require
documentation of support or non-objection from
the relevant governments or public authorities) if:

(a) Itis clear from applicant statements within the
application that the applicant will use the TLD
primarily for purposes associated with the city
name; and

2-17
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(b) The applied-for string is a city name as listed on
official city documents.’

3. An application for any string that is an exact match
of a sub-national place name, such as a county,
province, or state, listed in the ISO 3166-2 standard.

4, An application for a string listed as a UNESCO
region8 or appearing on the “Composition of
macro geographical (continental) regions,
geographical sub-regions, and selected economic
and other groupings” list.’

In the case of an application for a string appearing
on either of the lists above, documentation of
support will be required from at least 60% of the
respective national governments in the region, and
there may be no more than one written statement
of objection to the application from relevant
governments in the region and/or public authorities
associated with the continent or the region.

Where the 60% rule is applied, and there are
common regions on both lists, the regional
composition contained in the “Composition of
macro geographical (continental) regions,
geographical sub-regions, and selected economic
and other groupings” takes precedence.

An applied-for gTLD string that falls into any of 1 through 4
listed above is considered to represent a geographic
name. In the event of any doubt, it is in the applicant’s
interest to consult with relevant governments and public
authorities and enlist their support or non-objection prior to
submission of the application, in order to preclude possible
objections and pre-address any ambiguities concerning
the string and applicable requirements.

Strings that include but do not match a geographic name
(as defined in this section) will not be considered
geographic names as defined by section 2.2.1.4.2, and
therefore will not require documentation of government
support in the evaluation process.

7 City governments with concerns about strings that are duplicates, nicknames or close renderings of a city name should not rely
on the evaluation process as the primary means of protecting their interests in a string. Rather, a government may elect to file a
formal objection to an application that is opposed by the relevant community, or may submit its own application for the string.

8 See hitp://www.unesco.org/new/en/unesco/worldwide/.

® See http://unstats.un.org/unsd/methods/m49/m49regin.htm.

.
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For each application, the Geographic Names Panel will
determine which governments are relevant based on the
inputs of the applicant, governments, and its own research
and analysis. In the event that there is more than one
relevant government or public authority for the applied-for
gTLD string, the applicant must provide documentation of
support or non-objection from all the relevant governments
or public authorities. It is anticipated that this may apply to
the case of a sub-national place name.

It is the applicant’s responsibility to:

o identify whether its applied-for gTLD string falls into
any of the above categories; and

¢ identify and consult with the relevant governments
or public authorities; and

¢ identify which level of government support is
required.

Note: the level of government and which administrative
agency is responsible for the filing of letters of support or
non-objection is a matter for each national administration
to determine. Applicants should consult within the relevant
jurisdiction to determine the appropriate level of support.

The requirement to include documentation of support for
certain applications does not preclude or exempt
applications from being the subject of objections on
community grounds (refer to subsection 3.1.1 of Module 3),
under which applications may be rejected based on
objections showing substantial opposition from the
targeted community.

2.2.1.4.3 Documentation Requirements

The documentation of support or non-objection should
include a signed letter from the relevant government or
public authority. Understanding that this will differ across
the respective jurisdictions, the letter could be signed by
the minister with the portfolio responsible for domain name
administration, ICT, foreign affairs, or the Office of the Prime
Minister or President of the relevant jurisdiction; or a senior
representative of the agency or department responsible
for domain name administration, ICT, foreign affairs, or the
Office of the Prime Minister. To assist the applicant in
determining who the relevant government or public
authority may be for a potential geographic name, the
applicant may wish to consult with the relevant

.
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Governmental Advisory Committee (GAC)
representative.™

The letter must clearly express the government’s or public
authority’s support for or non-objection to the applicant’s
application and demonstrate the government’s or public
authority’s understanding of the string being requested
and its intended use.

The letter should also demonstrate the government’s or
public authority’s understanding that the string is being
sought through the gTLD application process and that the
applicant is willing to accept the conditions under which
the string will be available, i.e., entry into a registry
agreement with ICANN requiring compliance with
consensus policies and payment of fees. (See Module 5 for
a discussion of the obligations of a gTLD registry operator.)

A sample letter of support is available as an attachment to
this module.

Applicants and governments may conduct discussions
concerning government support for an application at any
time. Applicants are encouraged to begin such discussions
at the earliest possible stage, and enable governments to
follow the processes that may be necessary to consider,
approve, and generate a letter of support or non-
objection.

It is important to note that a government or public authority
is under no obligation to provide documentation of support
or non-objection in response to a request by an applicant.

It is also possible that a government may withdraw its
support for an application at a later time, including after
the new gTLD has been delegated, if the registry operator
has deviated from the conditions of original support or non-
objection. Applicants should be aware that ICANN has
committed to governments that, in the event of a dispute
between a government (or public authority) and a registry
operator that submitted documentation of support from
that government or public authority, ICANN will comply
with a legally binding order from a court in the jurisdiction
of the government or public authority that has given
support to an application.

2.2.1.4.4 Review Procedure for Geographic Names

A Geographic Names Panel (GNP) will determine whether
each applied-for gTLD string represents a geographic

10 See https:/igacweb.icann.org/display/gacweb/GAC+Members

-

-
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name, and verify the relevance and authenticity of the
supporting documentation where necessary.

The GNP will review all applications received, not only
those where the applicant has noted its applied-for gTLD
string as a geographic name. For any application where
the GNP determines that the applied-for gTLD string is a
country or territory name (as defined in this module), the
application will not pass the Geographic Names review
and will be denied. No additional reviews will be available.

For any application where the GNP determines that the
applied-for gTLD string is not a geographic nhame requiring
government support (as described in this module), the
application will pass the Geographic Names review with no
additional steps required.

For any application where the GNP determines that the
applied-for gTLD string is a geographic name requiring
government support, the GNP will confirm that the
applicant has provided the required documentation from
the relevant governments or public authorities, and that
the communication from the government or public
authority is legitimate and contains the required content.
ICANN may confirm the authenticity of the communication
by consulting with the relevant diplomatic authorities or
members of ICANN’s Governmental Advisory Committee
for the government or public authority concerned on the
competent authority and appropriate point of contact
within their administration for communications.

The GNP may communicate with the signing entity of the
letter to confirm their intent and their understanding of the
terms on which the support for an application is given.

In cases where an applicant has not provided the required
documentation, the applicant will be contacted and
notified of the requirement, and given a limited time frame
to provide the documentation. If the applicant is able to
provide the documentation before the close of the Initial
Evaluation period, and the documentation is found to
meet the requirements, the applicant will pass the
Geographic Names review. If not, the applicant will have
additional time to obtain the required documentation;
however, if the applicant has not produced the required
documentation by the required date (at least 90 calendar
days from the date of notice), the application will be
considered incomplete and will be ineligible for further
review. The applicant may reapply in subsequent
application rounds, if desired, subject to the fees and
requirements of the specific application rounds.
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If there is more than one application for a string
representing a certain geographic name as described in
this section, and the applications have requisite
government approvals, the applications will be suspended
pending resolution by the applicants. If the applicants
have not reached a resolution by either the date of the
end of the application round (as announced by ICANN), or
the date on which ICANN opens a subsequent application
round, whichever comes first, the applications will be
rejected and applicable refunds will be available to
applicants according to the conditions described in
section 1.5.

However, in the event that a contention set is composed of
multiple applications with documentation of support from
the same government or public authority, the applications
will proceed through the contention resolution procedures
described in Module 4 when requested by the government
or public authority providing the documentation.

If an application for a string representing a geographic
name is in a contention set with applications for similar
strings that have not been identified as geographical
names, the string contention will be resolved using the
string contention procedures described in Module 4.

2.2.2 Applicant Reviews

Concurrent with the applied-for gTLD string reviews
described in subsection 2.2.1, ICANN will review the
applicant’s technical and operational capability, its
financial capability, and its proposed registry services.
Those reviews are described in greater detail in the
following subsections.

2.2.2.1 Technical/Operational Review

In its application, the applicant will respond to a set of
questions (see questions 24 — 44 in the Application Form)
intended to gather information about the applicant’s
technical capabilities and its plans for operation of the
proposed gTLD.

Applicants are not required to have deployed an actual
gTLD registry to pass the Technical/Operational review. It
will be necessary, however, for an applicant to
demonstrate a clear understanding and accomplishment
of some groundwork toward the key technical and
operational aspects of a gTLD registry operation.
Subsequently, each applicant that passes the technical
evaluation and all other steps will be required to complete
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a pre-delegation technical test prior to delegation of the
new gTLD. Refer to Module 5, Transition to Delegation, for
additional information.

2.2.2.2 Financial Review

In its application, the applicant will respond to a set of
questions (see questions 45-50 in the Application Form)
intended to gather information about the applicant’s
financial capabilities for operation of a gTLD registry and its
financial planning in preparation for long-term stability of
the new gTLD.

Because different registry types and purposes may justify
different responses to individual questions, evaluators will
pay particular attention to the consistency of an
application across all criteria. For example, an applicant’s
scaling plans identifying system hardware to ensure its
capacity to operate at a particular volume level should be
consistent with its financial plans to secure the necessary
equipment. That is, the evaluation criteria scale with the
applicant plans to provide flexibility.

2.2.2.3 Evaluation Methodology

Dedicated technical and financial evaluation panels will
conduct the technical/operational and financial reviews,
according to the established criteria and scoring
mechanism included as an attachment to this module.
These reviews are conducted on the basis of the
information each applicant makes available to ICANN in its
response to the questions in the Application Form.

The evaluators may request clarification or additional
information during the Initial Evaluation period. For each
application, clarifying questions will be consolidated and
sent to the applicant from each of the panels. The
applicant will thus have an opportunity to clarify or
supplement the application in those areas where a request
is made by the evaluators. These communications will
occur via TAS. Unless otherwise noted, such
communications will include a 2-week deadline for the
applicant to respond. Any supplemental information
provided by the applicant will become part of the
application.

It is the applicant’s responsibility to ensure that the
guestions have been fully answered and the required
documentation is attached. Evaluators are entitled, but
not obliged, to request further information or evidence
from an applicant, and are not obliged to take into
account any information or evidence that is not made
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Objection Procedures

This module describes two types of mechanisms that may
affect an application:

l. The procedure by which ICANN’s Governmental
Advisory Committee may provide GAC Advice on
New gTLDs to the ICANN Board of Directors
concerning a specific application. This module
describes the purpose of this procedure, and how
GAC Advice on New gTLDs is considered by the
ICANN Board once received.

I. The dispute resolution procedure triggered by a
formal objection to an application by a third party.
This module describes the purpose of the objection
and dispute resolution mechanisms, the grounds for
lodging a formal objection to a gTLD application,
the general procedures for filing or responding to
an objection, and the manner in which dispute
resolution proceedings are conducted.

This module also discusses the guiding principles, or
standards, that each dispute resolution panel will
apply in reaching its expert determination.

All applicants should be aware of the possibility that
a formal objection may be filed against any
application, and of the procedures and options
available in the event of such an objection.

3.1 GAC Advice on New gTLDs

ICANN’s Governmental Advisory Committee was formed to
consider and provide advice on the activities of ICANN as
they relate to concerns of governments, particularly
matters where there may be an interaction between
ICANN's policies and various laws and international
agreements or where they may affect public policy issues.

The process for GAC Advice on New gTLDs is intended to
address applications that are identified by governments to
be problematic, e.g., that potentially violate national law
or raise sensitivities.

GAC members can raise concerns about any application
to the GAC. The GAC as a whole will consider concerns
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raised by GAC members, and agree on GAC adyvice to
forward to the ICANN Board of Directors.

The GAC can provide advice on any application. For the
Board to be able to consider the GAC advice during the
evaluation process, the GAC advice would have to be
submitted by the close of the Objection Filing Period (see
Module 1).

GAC Advice may take one of the following forms:

I. The GAC advises ICANN that it is the consensus of the
GAC that a particular application should not proceed.
This will create a strong presumption for the ICANN
Board that the application should not be approved.

lI. The GAC advises ICANN that there are concerns about
a particular application “dot-example.” The ICANN
Board is expected to enter into dialogue with the GAC
to understand the scope of concerns. The ICANN Board
is also expected to provide a rationale for its decision.

lll. The GAC advises ICANN that an application should not
proceed unless remediated. This will raise a strong
presumption for the Board that the application should
not proceed unless there is a remediation method
available in the Guidebook (such as securing the
approval of one or more governments), that is
implemented by the applicant.

Where GAC Advice on New gTLDs is received by the Board
concerning an application, ICANN will publish the Advice
and endeavor to notify the relevant applicant(s) promptly.
The applicant will have a period of 21 calendar days from
the publication date in which to submit a response to the
ICANN Board.

ICANN will consider the GAC Advice on New gTLDs as soon
as practicable. The Board may consult with independent
experts, such as those designated to hear objections in the
New gTLD Dispute Resolution Procedure, in cases where
the issues raised in the GAC advice are pertinent to one of
the subject matter areas of the objection procedures. The
receipt of GAC advice will not toll the processing of any
application (i.e., an application will not be suspended but
will continue through the stages of the application
process).
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Top-Level Domain Application -
Terms and Conditions

By submitting this application through ICANN’s online
interface for a generic Top Level Domain (gTLD) (this
application), applicant (including all parent companies,
subsidiaries, affiliates, agents, contractors, employees and
any and all others acting on its behalf) agrees to the
following terms and conditions (these terms and
conditions) without modification. Applicant understands
and agrees that these terms and conditions are binding on
applicant and are a material part of this application.

1. Applicant warrants that the statements and
representations contained in the application
(including any documents submitted and oral
statements made and confirmed in writing in
connection with the application) are true and
accurate and complete in all material respects,
and that ICANN may rely on those statements and
representations fully in evaluating this application.
Applicant acknowledges that any material
misstatement or misrepresentation (or omission of
material information) may cause ICANN and the
evaluators to reject the application without a
refund of any fees paid by Applicant. Applicant
agrees to notify ICANN in writing of any change in
circumstances that would render any information
provided in the application false or misleading.

2. Applicant warrants that it has the requisite
organizational power and authority to make this
application on behalf of applicant, and is able to
make all agreements, representations, waivers, and
understandings stated in these terms and
conditions and to enter into the form of registry
agreement as posted with these terms and
conditions.

3. Applicant acknowledges and agrees that ICANN
has the right to determine not to proceed with any
and all applications for new gTLDs, and that there is
no assurance that any additional gTLDs will be
created. The decision to review, consider and
approve an application to establish one or more
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gTLDs and to delegate new gTLDs after such
approval is entirely at ICANN’s discretion. ICANN
reserves the right to reject any application that
ICANN is prohibited from considering under
applicable law or policy, in which case any fees
submitted in connection with such application will
be returned to the applicant.

Applicant agrees to pay all fees that are
associated with this application. These fees include
the evaluation fee (which is to be paid in
conjunction with the submission of this application),
and any fees associated with the progress of the
application to the extended evaluation stages of
the review and consideration process with respect
to the application, including any and all fees as
may be required in conjunction with the dispute
resolution process as set forth in the application.
Applicant acknowledges that the initial fee due
upon submission of the application is only to obtain
consideration of an application. ICANN makes no
assurances that an application will be approved or
will result in the delegation of a gTLD proposed in an
application. Applicant acknowledges that if it fails
to pay fees within the designated time period at
any stage of the application review and
consideration process, applicant will forfeit any fees
paid up to that point and the application will be
cancelled. Except as expressly provided in this
Application Guidebook, ICANN is not obligated to
reimburse an applicant for or to return any fees
paid to ICANN in connection with the application
process.

Applicant shall indemnify, defend, and hold
harmless ICANN (including its affiliates, subsidiaries,
directors, officers, employees, consultants,
evaluators, and agents, collectively the ICANN
Affiliated Parties) from and against any and all third-
party claims, damages, liabilities, costs, and
expenses, including legal fees and expenses, arising
out of or relating to: (a) ICANN’s or an ICANN
Affiliated Party’s consideration of the application,
and any approval rejection or withdrawal of the
application; and/or (b) ICANN’s or an ICANN
Affiliated Party’s reliance on information provided
by applicant in the application.

.
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Applicant hereby releases ICANN and the ICANN
Affiliated Parties from any and all claims by
applicant that arise out of, are based upon, or are
in any way related to, any action, or failure to act,
by ICANN or any ICANN Affiliated Party in
connection with ICANN’s or an ICANN Affiliated
Party’s review of this application, investigation or
verification, any characterization or description of
applicant or the information in this application, any
withdrawal of this application or the decision by
ICANN to recommend, or not to recommend, the
approval of applicant’s gTLD application.
APPLICANT AGREES NOT TO CHALLENGE, IN COURT
OR IN ANY OTHER JUDICIAL FORA, ANY FINAL
DECISION MADE BY ICANN WITH RESPECT TO THE
APPLICATION, AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY
OTHER JUDICIAL FOR A ON THE BASIS OF ANY OTHER
LEGAL CLAIM AGAINST ICANN AND ICANN
AFFILIATED PARTIES WITH RESPECT TO THE
APPLICATION. APPLICANT ACKNOWLEDGES AND
ACCEPTS THAT APPLICANT’S NONENTITLEMENT TO
PURSUE ANY RIGHTS, REMEDIES, OR LEGAL CLAIMS
AGAINST ICANN OR THE ICANN AFFILIATED PARTIES
IN COURT OR ANY OTHER JUDICIAL FORA WITH
RESPECT TO THE APPLICATION SHALL MEAN THAT
APPLICANT WILL FOREGO ANY RECOVERY OF ANY
APPLICATION FEES, MONIES INVESTED IN BUSINESS
INFRASTRUCTURE OR OTHER STARTUP COSTS AND
ANY AND ALL PROFITS THAT APPLICANT MAY EXPECT
TO REALIZE FROM THE OPERATION OF A REGISTRY
FOR THE TLD; PROVIDED, THAT APPLICANT MAY
UTILIZE ANY ACCOUNTABILITY MECHANISM SET
FORTH IN ICANN’S BYLAWS FOR PURPOSES OF
CHALLENGING ANY FINAL DECISION MADE BY
ICANN WITH RESPECT TO THE APPLICATION.
APPLICANT ACKNOWLEDGES THAT ANY ICANN
AFFILIATED PARTY IS AN EXPRESS THIRD PARTY
BENEFICIARY OF THIS SECTION 6 AND MAY ENFORCE
EACH PROVISION OF THIS SECTION 6 AGAINST
APPLICANT.

Applicant hereby authorizes ICANN to publish on
ICANN’s website, and to disclose or publicize in any
other manner, any materials submitted to, or
obtained or generated by, ICANN and the ICANN
Affiliated Parties in connection with the application,
including evaluations, analyses and any other
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materials prepared in connection with the
evaluation of the application; provided, however,
that information will not be disclosed or published
to the extent that this Applicant Guidebook
expressly states that such information will be kept
confidential, except as required by law or judicial
process. Except for information afforded
confidential treatment, applicant understands and
acknowledges that ICANN does not and will not
keep the remaining portion of the application or
materials submitted with the application
confidential.

Applicant certifies that it has obtained permission
for the posting of any personally identifying
information included in this application or materials
submitted with this application. Applicant
acknowledges that the information that ICANN
posts may remain in the public domain in
perpetuity, at ICANN’s discretion. Applicant
acknowledges that ICANN will handle personal
information collected in accordance with its gTLD
Program privacy statement
http://newgtlds.icann.org/en/applicants/agb/prog
ram-privacy, which is incorporated herein by this
reference. If requested by ICANN, Applicant will be
required to obtain and deliver to ICANN and
ICANN's background screening vendor any
consents or agreements of the entities and/or
individuals named in questions 1-11 of the
application form necessary to conduct these
background screening activities. In addition,
Applicant acknowledges that to allow ICANN to
conduct thorough background screening
investigations:

a. Applicant may be required to provide
documented consent for release of records
to ICANN by organizations or government
agencies;

b. Applicant may be required to obtain
specific government records directly and
supply those records to ICANN for review;

c. Additional identifying information may be
required to resolve questions of identity of
individuals within the applicant organization;
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d. Applicant may be requested to supply
certain information in the original language
as well as in English.

Applicant gives ICANN permission to use
applicant’s name in ICANN’s public
announcements (including informational web
pages) relating to Applicant's application and any
action taken by ICANN related thereto.

Applicant understands and agrees that it will
acquire rights in connection with a gTLD only in the
event that it enters into a registry agreement with
ICANN, and that applicant’s rights in connection
with such gTLD will be limited to those expressly
stated in the registry agreement. In the event
ICANN agrees to recommend the approval of the
application for applicant’s proposed gTLD,
applicant agrees to enter into the registry
agreement with ICANN in the form published in
connection with the application materials. (Note:
ICANN reserves the right to make reasonable
updates and changes to this proposed draft
agreement during the course of the application
process, including as the possible result of new
policies that might be adopted during the course of
the application process). Applicant may not resell,
assign, or transfer any of applicant’s rights or
obligations in connection with the application.

Applicant authorizes ICANN to:

a. Contact any person, group, or entity to
request, obtain, and discuss any
documentation or other information that,
in ICANN’s sole judgment, may be
pertinent to the application;

b. Consult with persons of ICANN’s choosing
regarding the information in the
application or otherwise coming into
ICANN'’s possession, provided, however,
that ICANN will use reasonable efforts to
ensure that such persons maintain the
confidentiality of information in the
application that this Applicant
Guidebook expressly states will be kept
confidential.
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For the convenience of applicants around the
world, the application materials published by
ICANN in the English language have been
translated into certain other languages frequently
used around the world. Applicant recognizes that
the English language version of the application
materials (of which these terms and conditions is a
part) is the version that binds the parties, that such
translations are non-official interpretations and may
not be relied upon as accurate in all respects, and
that in the event of any conflict between the
translated versions of the application materials and
the English language version, the English language
version controls.

Applicant understands that ICANN has a long-
standing relationship with Jones Day, an
international law firm, and that ICANN intends to
continue to be represented by Jones Day
throughout the application process and the
resulting delegation of TLDs. ICANN does not know
whether any particular applicant is or is not a client
of Jones Day. To the extent that Applicantis a
Jones Day client, by submitting this application,
Applicant agrees to execute a waiver permitting
Jones Day to represent ICANN adverse to Applicant
in the matter. Applicant further agrees that by
submitting its Application, Applicant is agreeing to
execute waivers or take similar reasonable actions
to permit other law and consulting firms retained by
ICANN in connection with the review and
evaluation of its application to represent ICANN
adverse to Applicant in the matter.

ICANN reserves the right to make reasonable
updates and changes to this applicant guidebook
and to the application process, including the
process for withdrawal of applications, at any time
by posting notice of such updates and changes to
the ICANN website, including as the possible result
of new policies that might be adopted or advice to
ICANN from ICANN advisory committees during the
course of the application process. Applicant
acknowledges that ICANN may make such
updates and changes and agrees that its
application will be subject to any such updates and
changes. In the event that Applicant has
completed and submitted its application prior to
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such updates or changes and Applicant can
demonstrate to ICANN that compliance with such
updates or changes would present a material
hardship to Applicant, then ICANN will work with
Applicant in good faith to attempt to make
reasonable accommodations in order to mitigate
any negative consequences for Applicant to the
extent possible consistent with ICANN's mission to
ensure the stable and secure operation of the
Internet's unique identifier systems.

@

6-8

ICANN



Exhibit C



A W DN P

10

11
12
13
14
15
16
17
18
19
20
21
22

23
24
25

SUPERI OR COURT OF THE STATE OF CALI FORNI A
COUNTY OF LOS ANGELES, CENTRAL DI STRI CT

DOTCONNECTAFRI CA TRUST,
Plaintiff,
VS. No. BC607494
| NTERNET CORPORATI ON FOR
ASSI GNED NAMES AND NUNMBERS
and DOES 1 through 50,

i ncl usi ve,

Def endant s.

N’ N’ N’ N N N N N N N N N N N

*** CONTAI' NS HI GHLY CONFI DENTI AL
ATTORNEYS' EYES ONLY SECTI ON***

VI DEOTAPED DEPOSI TI ON OF PERSON MOST QUALI FI ED OF
DOTCONNECTAFRI CA TRUST
SOPHI A BEKELE ESHETE
Los Angeles, California
Thur sday, Decenber 1, 2016
Vol une |

Reported by:

Melissa M Villagran, RPR, CLR

CSR No. 12543

Job No. 2479429

PAGES 1 - 290

Page 1

Veritext Lega Solutions
877-955-3855



jp295436
Highlight

jp295436
Highlight


A W DN P

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SUPERI OR COURT OF THE STATE OF CALI FORNI A
COUNTY OF LOS ANGELES, CENTRAL DI STRI CT

DOTCONNECTAFRI CA TRUST,

Pl aintiff,

VS. No. BC607494

| NTERNET CORPORATI ON FOR
ASSI GNED NAMES AND NUNMBERS
and DOES 1 through 50,

i ncl usive,

Def endant s.

N’ N N N N N N N N N N N N N

Vi deot aped deposition of PERSON MOST QUALI FI ED OF
DOTCONNECTAFRI CA TRUST, SOPHI A BEKELE ESHETE, Vol une I,
t aken on behal f of Defendants, at 555 Flower Street, Los
Angel es, California, beginning at 9:42 and endi ng at
4:47 p.m on Thursday, Decenber 1, 2016, before Melissa
M Villagran, RPR, CLR, Certified Shorthand Reporter
No. 12543.
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Pl ai ntiff:

BROWN NERI SMI TH & KHAN

BY: ETHAN J. BROWN

Attorney at Law

11766 W I shire Boulevard, Suite 1670
Los Angeles, California 90025
310.593.9898

et han@nskl aw. com

Def endant s:

JONES DAY
BY: JEFFREY A. LeVEE
AMANDA PUSHI NSKY
Attorneys at Law
555 South Flower Street, Fiftieth Floor
Los Angeles, California 90071
213.489. 3939
]l evee@ onesday. com

apushi nsky@ onesday. com
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For Intervener ZACR:
KESSELMAN BRANTLY STOCKI NGER
BY: DAVI D W. KESSEL MAN
Attorney at Law
1230 Rosecrans Avenue, Suite 650
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310. 307. 4556

dkessel man@kbs!| w. com
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Al so Present:

John O. Jeffrey, Attorney at Law
| CANN, General Counsel

Page 4

Veritext Lega Solutions
877-955-3855




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Los Angel es, California, Thursday, Decenber 1, 2016

9:42

THE VI DEOGRAPHER: We are on the record at
9:42 a.m on Decenber 1st, 2016. This is the
vi deo-recorded deposition of the person npst
gualified for DotConnectAfrica Trust. M nane is
Julian Shine, here with court reporter Melissa
Villagran. We are here with Veritext Lega
Solutions at the request of counsel for defendants.

This deposition is being held at 555 South
Fl ower Street in Los Angeles, California.

Caption of this case is DotConnectAfrica
Trust versus Internet Corporation For Assigned Nanes
and Numbers and does 1 through 50, inclusive, case
number BC 607494.

Pl ease note that audio and vi deo recording
will take place unless all parties agree to go off
the record. M crophones are sensitive and may pick
up whi spers, private conversations, and cellular
i nterference.

| am not authorized to adm nister an oath. |
amnot related to any party in this action, nor am|
financially interested in the outconme in any way.

If there are any objections to proceeding,

09:42: 17

09:42: 34

09:42:51

09:42: 57

09:43: 19
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pl ease state themat the tinme of your appearance,

and we will begin with appearances with the noticing
attorney.
MR. LE VEE: |1'm Jeff LeVee, Jones Day.

Counsel for | CANN.

MS. PUSHI NSKY: Amanda Pushi nsky, Jones Day,
counsel for | CANN

MR. KESSELMAN: Davi d Kessel man, counsel for
I ntervener, ZACR

MR. BROWN: Et han Brown on behal f of
Dot Connect Africa Trust.

MR. JEFFREY: John Jeffrey, | CANN general
counsel

THE VI DEOGRAPHER: Thank you.

The witness will be sworn in and counsel nay
begi n the exam nati on.

THE DEPOCSI TI ON OFFI CER: Pl ease rai se your
ri ght hand.

Do you solemly swear that the testinony you
are about to give will be the truth, the whole
truth, and nothing but the truth, so help you God?

THE DEPONENT: Yes.

111
111

111

09:43: 31

09:43: 39

09: 43: 47
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SOPHI A BEKELE ESHETE,
havi ng been adn ni stered an oath, was exani ned and

testified as foll ows:

EXAM NATI ON

BY MR. LE VEE

Q Wuld you state your name and spell your | ast
name for the record.

A My name is Sophia Bekele, and ny |ast nanme is
spelled as B-e-k-e-1|-e.

Q Have you been deposed before?

A No.

Q Have you had an opportunity to spend a few
m nutes with your |awer discussing the procedures
of a deposition?

A Yes.

Q And as | recall you listened in on portions
of the depositions that have al ready been taken in
this case of the two | CANN wi t nesses; correct?

A Just one.

Q Onh, just one?

A Yes.

Q Okay. | forgot. For M. Attalah
A Yes.

Q

Ckay. Real briefly, we are here today

09:44: 09

09: 44: 21

09: 44: 33

09: 44: 38
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remenber what the comrent was?

A Yes. It cane to ny attention later on.

Q Okay. And ny understanding is that DCA
submtted some conments on various versions of the
gui debook; is that correct?

A It could be.

Q Do you renenber one way or the other?

A I don't know which particular part, but we
were active participants in the --

Q In the devel opnent of the gui debook?

A Yes.

Q Okay. Do you renmenber whet her DCA comrent ed

on any portion of Module 67

A No.

Q No - -

A W did not.

Q Did not. OCkay.

And you understood that Mdule 6 was part of
the application?
A Yes.
Q Okay. Did you -- do you recall reading
t hrough Modul e 6, Paragraph 6, and havi ng any
understanding at the time you submitted the
application of what the paragraph neant?

A Not really.

09: 49: 33

09:49: 43

09: 49: 52

09: 49: 59

09:50: 17
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terms were ones that all of the applicants had to
agree to?

A Ri ght .

Q Okay. Were you involved in the GNSO process
| eading up to the reconmendation to proceed with the
new gTLD progranf

A Yes.

Q Okay. And what was your role in that
process?

A | was an advisor, policy advisor to the GNSO

Q Okay. And so did you participate either by
phone or in person in neetings?

A  Yeah.

Q Okay. Can you recall how active you were in
t hat process?

A | was active. | participated in all meetings
and all phone calls.

Q And was there a particular issue that you
were focused on in conjunction with the GNSO s work?

A Yes, many.

Q Okay.

A It's issue oriented.

Q Ckay.

MR. BROAN: Can | ask you to slow down a

little bit. The questions haven't been

09: 51: 49

09: 51: 58

09:52: 13

09:52: 29

09:52: 34
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obj ectionable, but if | had to insert an objection
it would be very difficult because it's a -- it's a
very qui ck back and forth.

THE DEPONENT: Okay.

MR. BROWN: So just if | can slow you down
just a little bit, it would be hel pful to ne.

THE DEPONENT: All right.
BY MR. LE VEE

Q Are there any particular issues -- | know the

GNSO s work was several years ago. As we sit here
today in Decenber of 2016, are there any particul ar
i ssues that the GNSO worked on that you renmenber

payi ng special attention to?

A As | say, | think everything is issue
oriented. It's new for everyone. |It's devel opnent
of new gTLDs, particularly focusing on -- on policy

devel opment, and | think everything is an issue.
The neetings is all about resolving issues.
Q Okay.
A | guess.
Q How | ong have you been involved in
| CANN-rel ated activities?
A Before ny assignnment to | CANN, ny conpany
gave services on donmain nanes. So | knew what | CANN

was. And |'ve been involved with | CANN two years as

09:52: 40

09:52: 51

09: 53: 06

09: 53: 26

09:53: 42
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A  But I'm-- | have attended a | ot.

Q Okay. And so you nentioned also that you
have -- that -- that you subnmitted some public
coments in conjunction with the devel opnent of the
gui debook.

Were those submtted on behalf of DCA, or
were those subnitted on behalf of you personally?

A | think nobst of it was on behalf of nme as a
community partici pant.

Q Okay. And do you recall was it nore than
five coments? More than ten? Do you recall -- |I'm
not asking you for a specific nunber because | know
it was a few years ago, but roughly how many public
comments you' ve submtted?

A | don't renenber really.

Q Okay. More -- do you know if it was nore
than five?

A | don't renenber

Q Okay. And when I'mreferring to public
comrents, you understand that what |I'mreferring to
is that | CANN woul d post on it's Web site drafts --

A Yes.

Q -- of portions of the guidebook, or in some
i nstances, an entire draft of the guidebook and make

available to the public the ability to coment.

09: 55: 46

09: 55: 58
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And that's what you're referring to?
A Yeah.
Q Okay. And you understood when you submtted

your application that you were agreeing that DCA

woul d be bound by the terms of -- of the whole
gui debook?
A Yes.
Q Ckay.
Okay. |1'mgoing to change topics, and | --

want to talk to you for a while about the role of
t he African Union Comm ssion.

Are you aware of any reason why the African
Uni on Commi ssion could not itself have applied for a
new gTLD?

MR. BROWN: Cbjection; calls for a |egal
concl usi on.

THE DEPONENT: | can't speak on behal f of
African Union.
BY MR. LE VEE

Q Oh, no. I'mnot asking you to speak on

behal f of the comm ssion. |'m asking are you aware
of any reason under the guidebook that the AUC as an
entity could not have been an applicant for a new
gTLD?

A I think | CANN has a better relationship. You

09: 56: 59

09:57: 09

09: 57: 27

09:57: 34

09:57: 47
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|, SOPHI A BEKELE ESHETE, do hereby decl are
under penalty of perjury that | have read the
foregoing transcript; that | have made any
corrections as appear noted, in ink, initialed by
me, or attached hereto; that nmy testinony as
cont ai ned herein, as corrected, is true and correct

EXECUTED t hi s day of

) at H

(City) (State)

SOPHI A BEKELE ESHETE
VOLUME |
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, Registered
Professional Reporter, Certified Live Note Reporter,
do hereby certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were duly sworn; that a record
of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; that the foregoing transcript is a true
record of the testimony given.

Further, that if the foregoing pertains to
the original transcript of a deposition in a Federal
Case, before completion of the proceedings, review
of the transcript [ ] was [ ] was not requested.
I further certify I am neither financially
interested in the action nor a relative or employee
of any attorney or party to this action.

IN WITNESS WHEREOF, I have this date
subscribed my name.

Dated: 12/5/2016

MELISSA M. VILLAGRAN
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International Centre for Dispute Resolution

CASE No. Case 50-20-1300-1083

Between

DOTCONNECTAFRICA TRUST (DCA TRUST),
Claimant
V.

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS (ICANN),
Respondent

WITNESS STATEMENT OF SOPHIA BEKELE ESHETE

I, SOPHIA BEKELE ESHETE, of Walnut Creek, California, hereby make the following
statement:

1. I make this statement based on my own personal knowledge of issues related to the
application made by DotConnectAfrica Trust (“DCA”) for rights to .AFRICA, a new generic
top-level domain name (“gTLD”), to the Internet Corporation for Assigned Names and Numbers
(“ICANN").

2. | am the founder and executive director of DCA and a champion for DCA’s application
for the .AFRICA gTLD. I have devoted the past eight years to an initiative, DotConnectAfrica,
to ensure the creation of an Internet domain name space by and for Africa and Africans. |
believe that DCA submitted a well-qualified and compelling application for . AFRICA, which

was undermined at each stage of the application process by ICANN’s breaches of its Bylaws,

WE L \44532140\9\99995 4958



12. In my initial statement of interest to ICANN, I declared my interest in issues facing
emerging economies relating to information and communications technology and the Internet as
well as my interest in pursuing an initiative to obtain a . AFRICA continental domain name.’
Later, my statement of interest evolved to encompass the many projects | worked on at the
GNSO, including my efforts to obtain the . AFRICA gTLD.

13. During the two years that | served on the GNSO, ICANN was actively engaged in a
global Internet expansion project to introduce new gTLDs. As a member of the GNSO, | helped
develop the rules and requirements for the New gTLD Program and participated in discussions
about how to “standardize” the rules to ensure that the process for awarding new gTLDs would
be fair, transparent and equitable. When we were formulating the rules and requirements, we
tried to craft the requirements in such a way as to ensure that the application process would be
open and competitive, and that applications would be evaluated on the basis of objective criteria.
14, During my service on the GNSO, | was also instrumental in initiating policy
dialogue over internationalized domain names (“IDNs”). | led an active campaign to introduce
IDNs under which new IDNs in Arabic, Cyrillic, Chinese and other non-Latin alphabets would
become available, thereby providing non-English/non-Latin language native speakers an
opportunity to access and communicate on the Internet in their native languages. In furtherance
of this goal, | helped form an IDN working group within ICANN to bring the global voices of
the IDN stakeholders to [CANN. I was then nominated to chair ICANN’s IDN Working Group
at the GNSO and was highly influential in drafting the IDN policy guidelines.* Our group, which

later organized itself as the International Domain Resolution Union (“IDRU”), is credited with

¥ Sophia Bekele Statement of Interest, ICANN, https://mex.icann.org/node/4985.
* Sophia Bekele, ICANNW ki, http://icannwiki.com/index.php/Sophia_Bekele.
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method bypassing the formal application process under the New gTLD Program, would be anti-
competitive. DCA issued a number of communications in French and English to ICANN and the
African public gathered at that event to detail and reinforce its opposition.® What happened in
Dakar led DCA’s supporters to believe that the AUC was intent on trying to use its diplomatic
influence to win special treatment from ICANN in order to obtain .AFRICA without any
competition. DCA’s supporters were very troubled by this plan, hence DCA’s spirited
opposition at both the African Ministerial Roundtable and subsequent ICANN public forum
meeting in Dakar.

61. ICANN did not take any action on the AUC’s request to reserve .AFRICA. With the
application period for new gTLDs scheduled to open in only a few months’ time, DCA wrote to
ICANN to request that it respond in writing to the AUC and post its response publicly.®> Without
a public declaration by ICANN that it would not reserve .AFRICA for the AUC, other potential
applicants faced the risk that at any time ICANN would announce that it was giving the strings to
the AUC. If that happened, every applicant other than the AUC would have wasted a
considerable amount of time and resources preparing to apply for an unavailable string.

Although ICANN neither responded to DCA’s letter nor the AUC’s request, DCA was confident
that the AUC’s request to reserve a gTLD was improper, and most irregular, so DCA proceeded

with preparing and submitting its application for . AFRICA.

> See id; The lllegitimate “African Agenda” for Dakar: Say No to the ARC and the Illegal Cabal Supporting It!,
DCA (12 Oct. 2011), http://www.dotconnectafrica.org/2011/10/the-illegitimate-african-agenda-dakar-arc-illegal-
cabal-supporting-it/#sthash.iGvHY lio.dpuf; DCA Official Commentary on the African Ministerial Table Outcome
(21 Oct. 2011), http://archive.constantcontact.com/fs053/1102516344150/archive/1108241322041.html (English)
and http://archive.constantcontact.com/fs053/1102516344150/archive/1108245258976.html (French); DCA
Statement At The AFRICANN meeting On .Africa At Dakar (27 Oct. 2011),
http://archive.constantcontact.com/fs053/1102516344150/archive/1108347659795.html (English) and
http://archive.constantcontact.com/fs053/1102516344150/archive/1108351920018.html (French).

2 Letter from Sophia Bekele, Exec. Director, DCA, to Chief Executive Officer, ICANN (19 Dec. 2011), available
at http://www.dotconnectafrica.org/wp-content/uploads/2014/07/Letter-to-ICANN-Board-requesting-an-Official-
Public-Answer-to-the-Reserve-names-request-by-African-Union-Commission-19Dec2011.pdf.
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62.  Ibelieve that ICANN’s failure to timely respond, whether deliberate or not,
disadvantaged DCA in its efforts to garner support from the African governments for its
application. The feedback I and other representatives of DCA kept hearing from these
governments was that they could not be sure ICANN would reject the AUC’s request to reserve
the names, as there had been no official communication from ICANN. It would have been
fruitless and potentially politically damaging for the governments to support DCA if ICANN
planned to just give the strings to the AUC, as a special favor, as the AUC had requested. This
made collecting new endorsements from African governments rather complicated and very
difficult for DCA.

63. It was not until 8 March 2012—after the application round for new gTLDs had opened—
that ICANN finally issued a formal response, rejecting the AUC’s request.”® ICANN’s letter
informing the AUC that ICANN could not reserve the names for the AUC, advised the AUC that
it could use the “Governmental Advisory Committee . . . to raise concerns that an applicant is
seen as potentially sensitive or problematic, or to provide direct advice to the Board,” so as to
change the outcome of the gTLD.> | find it very troubling that ICANN told the AUC—our
competitor for the . AFRICA gTLD—how to use the GAC to circumvent the objection
procedures established in the AGB.

64.  The purpose of the GAC is to provide advice to ICANN on issues of public policy,

especially regarding issues where ICANN’s activities or policies intersect with national laws or

%% |_etter from Steve Crocker, Chairman of Board of Directors, ICANN, to Elham M.A. lbrahim, Commissioner of
Infrastructure and Energy Commission, AUC (8 Mar. 2012), available at
https://www.icann.org/en/news/correspondence/crocker-to-ibrahim-08mar12-en [Ex. C-24].

> Letter from Stephen Crocker, Chief Executive Officer, ICANN, to Elham M.A. Ibrahim, Commissioner of
Infrastructure and Energy Commission of the African Union Commission (8 Mar. 2012), available at
https://www.icann.org/en/news/correspondence/crocker-to-ibrahim-08mar12-en [Ex. C-24].
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international agreements.>® Membership on the GAC is unregulated and open to “national
governments and distinct economies as recognized in international fora,”*® which makes it an
exceedingly political body. By explaining to the AUC how to use the GAC to quash DCA’s
competing application for . AFRICA, ICANN essentially told the AUC to use political channels
to accomplish its purpose rather than the very procedures ICANN developed to ensure that
gTLDs are awarded in a fair, open and transparent process.

65.  Not surprisingly, three months after ICANN suggested to the AUC that it use the GAC to
object to DCA’s application for . AFRICA, the AUC became a voting member of the GAC.*" |
believe the timing of the AUC becoming a member of the GAC is directly related to its efforts to
obtain .AFRICA. 1 also believe ICANN violated its Articles of Incorporation and Bylaws when
it directed, publicly advised and allowed the AUC, as the backer of the competing application for
AFRICA submitted by ZACR, to use the GAC for anti-competitive purposes.

X. THE AUC’S APPOINTMENT OF ZACR TO APPLY FOR .AFRICA

66. Despite ICANN rejecting the AUC’s request to add .AFRICA to its list of reserved
names, the AUC continued its efforts to obtain .AFRICA for itself. Subsequently, the AUC
shifted its position and issued a request for proposals (“RFP”) for a registry operator,® which |
believe it did in order to legitimize its plan to award .AFRICA to a preferred registry operator

outside of the auspices of the ICANN New gTLD Program. The AUC later announced that it

*® See ICANN Governmental Advisory Committee,
https://gacweb.icann.org/display/gacweb/Governmental+Advisory+Committee.

% See ICANN Governmental Advisory Committee,
https://gacweb.icann.org/display/gacweb/About+The+GAC.

> GAC Communiqué — Prague, Czech Republic, ICANN (28 June 2012),
https://gacweb.icann.org/display/gacweb/Meeting+44%3A+Prague,+Czech+Republic,+24-29+June+2012.

%8 Request for Proposals by the African Union Commission for the Operation of Dot Africa,
http://www.au.int/en/content/request-proposals-african-union-commission-operation-dot-africa.
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numbers to all gTLD applications.” Each applicant was required to purchase a $100 ticket in
order to participate in the draw. According to ICANN, the numbers would be used to determine
the order in which the Initial Evaluation results would be released. Despite DCA drawing
number 1,005 and ZACR drawing number 307, ICANN released the results of the Initial
Evaluation of DCA’s application on July 3, 2013, and the results of the Initial Evaluation of
ZACR’s application on July 12, 2013—9 days after releasing DCA’s results and nearly three
months after the results for application number 307 should have been released based on the
purported sequence of evaluations.

90.  The fact that ICANN did not evaluate the ZACR application until the results of DCA’s
Initial Evaluation were issued and a GAC objection to DCA’s application had been orchestrated
seem like a deliberate attempt to allow ZACR to pass Initial Evaluation without competition so
that it could simply take advantage of the extended evaluation procedures set forth in the AGB to
correct the failings of its application.” On a timeline | saw in the AU’s presentation materials
from the July 2013 Durban ICANN meeting, ZACR did not appear to have received clarifying
questions on its application until after the GAC advice was issued on DCA’s application.” This
seems to me another instance where ICANN failed to follow its own procedures simply to
advance, or deliberately assist, the AUC-supported application to prevail. | believe that ICANN
was taking into consideration the fact that the AUC is a political body and had taken to heart the

communication from ZACR to the ICANN Independent Objector (“10”) that he object to DCA’s

" See New gTLD Prioritization Draw 2012, ICANN, http:/newgtlds.icann.org/en/applicants/prioritization-draw.

® A delayed evaluation “pass” score for .Africa competition, The Reporter (24 Aug. 2013),
http://www.thereporterethiopia.com/index.php/living-and-the-arts/art/item/880-a-delayed-evaluation-pass-score-for-
africa-competition.

™ Update on AU dotAfrica (.Africa) Project, Presentation to AfriSIG13 by Dr. Edmund Katiti, Head of NEPAD e-
Africa Programme (July 2013), http://african-ig-school.events.apc.org/wp-content/uploads/sites/2/2013/06/NEPAD-
DotAfrica-Presentation.pdf.
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application. If DCA prevailed despite ZACR having been endorsed by the AUC, then the AU
would lose faith in ICANN. For these reasons, | and other supporters of DCA believe that
ICANN improperly yielded to pressure from the AUC to pass ZACR’s application for .AFRICA
for political reasons.

XIl.  ICANNALLOWED THE AUC TO USE THE GAC TO FURTHER ITS GOAL OF
RESERVING .AFRICA FOR ITS OWN USE

91.  As | explained above, ICANN suggested to the AUC that although it could not reserve
AFRICA for its own use, it could nevertheless, as a GAC member, use the GAC to object to any
application that it deemed to be problematic for any reason. In other words, ICANN gave the
AUC a strategy for quashing DCA’s application that did not actually require the AUC to meet
the stringent standards for filing and prevailing on a “community objection” through the formal
objection process set forth in the AGB. | believe that this is another instance where ICANN
assisted the AUC in its efforts to promote its favored applicant.®

92.  The AUC followed ICANN’s advice and, after submitting its application for .AFRICA,
became a voting member of the GAC. In November 2012, approximately five months after the
AUC joined the GAC, the GAC filed an “early warning,” objecting to DCA’s application for
AFRICA on the basis that it did not meet the minimum requirements of the AGB concerning
geographic names. DCA’s application received 17 such early warnings, which seem to be based
on some kind of form letter, from Comoros, Kenya, Cameroun, DRC, Benin, Egypt; Gabon,
Bourkina Faso, Ghana, Morocco, Mali, Uganda, Senegal, South Africa, Nigeria and Tanzania

and the African Union itself.* DCA objected to the GAC early warning advice, particularly

8 ICANN Activities in Africa | Response to African Union Communiqué of October 2011
https://www.icann.org/en/news/correspondence/crocker-to-ibrahim-08mar12-en.

81 See https://gacweb.icann.org/display/gacweb/GAC+Early+Warnings; Response to the ICANN GAC Early
Warning Advice against the .Africa Application Submitted by DotConnectAfrica Trust,
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the seemingly inappropriate level of influence ICANN permitted DCA’s competitor over the
process.

127. The NGPC’s acceptance of the GAC objection advice on DCA’s application for
.AFRICA stopped the processing of DCA’s application and permitted ZACR’s application to
proceed as “not in contention with any other applied-for strings.”*® Given the serious issues
DCA has raised with respect to the rendering and acceptance of the GAC’s advice and the
evaluations performed, I believe the only solution is to stop the entire process. | also would
request that ICANN write a letter to the AUC and African heads of state declaring that the
application process has been nullified as a result of these irregularities and ICANN’s failure to
follow its governing documents and the AGB.

128. | strongly believe that nullifying the current process that resulted in ICANN awarding the
AFRICA gTLD to ZACR is the minimum of what should be done towards rectifying the harm
suffered by DCA as a result of the Board’s failure to abide by ICANN’s Articles of Incorporation
and Bylaws. Given the degree of misconduct by ICANN Board members and staff, which
proved injurious to DCA’s application for .AFRICA, I also believe that DCA should be
compensated by ICANN for damages suffered. Finally, to ensure that DCA is given the
opportunity to compete for the .AFRICA gTLD without prejudice, DCA should be allowed by
ICANN to work independently with African governments to commence a new strategy for
implementing the .AFRICA new gTLD.

| affirm that the foregoing is true and correct to the best of my knowledge.

sbekele.

Sophia Eshete Bekele November 3, 2014
Walnut Creek, CA

1% UniForum New gTLD Program Initial Evaluation Report (12 July 2013), available at
http://newgtlds.icann.org/sites/default/files/ier/bgqe3so7p3lu2ia8ouwp7eph9/ie-1-1243-89583-en.pdf.
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
COUNTY OF LOS ANGELES
CENTRAL DI STRI CT

DOTCONNECTAFRI CA TRUST,
Plaintiff,
VS. No. BC607494
| NTERNET CORPORATI ON FOR
ASSI GNED NAMES AND NUNMBERS
and DOES 1 through 50,

i ncl usi ve,

Def endant s.
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VI DEOTAPED DEPOSI TI ON OF
SOPHI A BEKELE ESHETE AS AN | NDI VI DUAL
Los Angeles, California
Wednesday, Septenber 6, 2017
Vol ume |

Reported by:
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CSR No. 4811

Job No. 2695687
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
COUNTY OF LOS ANGELES
CENTRAL DI STRI CT

DOTCONNECTAFRI CA TRUST,
Plaintiff,
VS. No. BC607494
| NTERNET CORPORATI ON FOR
ASSI GNED NAMES AND NUNMBERS
and DOES 1 through 50,

i ncl usi ve,

Def endant s.

N’ N’ N’ N N N N N N N N N N N

Vi deot aped deposition of SOPH A BEKELE
ESHETE as an i ndividual, Volume |, taken on behal f
of Defendants, at 555 South Flower Street, Fiftieth
Fl oor, Los Angeles, California, beginning at
9:28 AA.M and ending at 4:35 P.M on Wednesday,
Sept ember 6, 2017, before LORI SCI NTA, RPR,
Certified Shorthand Reporter No. 4811.
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APPEARANCES:

Plaintiff:

BROWN, NERI, SMI TH & KHAN LLP
BY: ETHAN J. BROW

Attorney at Law

11766 W I shire Boul evard
Suite 1670

Los Angeles, California 90025
310.593.9890

Emai | : ethan@nskl aw. com

Def endant s:
JONES DAY
BY: JEFFREY A. LeVEE
AMANDA PUSHI NSKY
Attorneys at Law
555 South Flower Street
Fiftieth Floor
Los Angeles, California 90071-2300
213.489. 3939
Emai | : jlevee@ onesday. com

apushinsky@ onesday. com
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APPEARANCES ( Conti nued):

For

Al so

| ntervenor ZACR:

KESSELMAN BRANTLY STOCKI NGER LLP
BY: DAVI D W KESSELMAN

Attorney at Law

1230 Rosecrans Avenue

Suite 690

Manhattan Beach, California 90266
310. 307. 4556

Emai | : dkessel man@bsl| aw. com

Present:

AMY STATHOS, Deputy General Counsel

Vi deogr apher:

WESLEY MACK
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Los Angel es, California,
Wednesday, Septenber 6, 2017

9:28 A M

THE VI DEOGRAPHER: Good norning. W are on
record at 9:28 A.M, Septenmber 6, 2017. This is the
vi deo-recorded deposition of Sophia Bekel e.

My name is Wesley Mack. |'mhere with
Court Reporter Lori Scinta. W are here from
Veritext Legal Solutions at the request of counsel
for the defendant.

This deposition is being held at 555 South
Flower Street in the City of Los Angel es,

Cal i forni a.

The caption of this case is
Dot Connect Africa Trust versus |nternet Corporation
For Assigned -- and Nunbers [sic].

|'"'msorry -- and Nunbers, et al

The case nunber is BC 607494.

Pl ease note that video and video recording
will take place unless all parties agree to go off
the record. M crophones are sensitive and may pick
up whi spers, private conversation and cell ul ar
interference.

I"m not authorized to adm ni ster an oath.

09: 28: 45

09: 29: 07

09: 29: 23

09: 29: 48

09: 29: 59
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I'mnot related to any party in this action, nor am
I financially interested in the outcome in any way.
If there are any objections to the
proceedi ng, please state themat tinme of your
appear ance, beginning with the noticing attorney.

MR. LeVEE: M nanme is Jeff LeVee. |I'm
with Jones Day, counsel for | CANN

MS. PUSHI NSKY: Amanda Pushi nsky, Jones
Day, for | CANN.

MS. STATHOS: Any Stathos. [I'mw th | CANN
deputy general counsel

MR. KESSELMAN: Davi d Kessel man on behal f
of ZACR

MR. BROWN: Et han Brown on behal f of
Dot Connect Africa Trust.

THE VI DEOGRAPHER: Thank you.

The witness will be sworn in, and we may

begi n the exam nati on.

SOPHI A BEKELE ESHETE,
havi ng been adn ni stered an oath, was exani ned and

testified further as foll ows:

111

111

09: 30: 15

09: 30: 30

09: 30: 39

09: 30: 44
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in conjunction with the |IRP?

A Correct.

Q And did you ordinarily review drafts of
t hose pl eadi ngs before they were filed?

A Soneti mes.

MR. BROWN: Just as a comment, and | don't
want to take up a lot of time with this, but | just
notice there's sone highlighting in this. And I
don't know if this is in the original or if this was
somet hing that was added. | just note for the
record that there's -- there is highlighting in the
docunent that at least it's not obvious to ne was in
t he ori gi nal

MR. LeVEE: It's not in the original
These are highlighting that we did.

MR. BROMWN: Ckay. | just wanted to be
clear for the record what --

MR. LeVEE: Thank you.

Q So let me just ask you to turn to the first
page in Paragraph 1.

And do you see the highlighted portions
where it says:

"The IRP has all the
characteristics of an arbitration

under California |law and w dely

09: 34: 27

09: 34: 38

09: 34: 48

09: 35: 06

09: 35: 14
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accepted international arbitra
practice and procedure."
Do you see that?

A  Yeah.

Q And that was the position that DCA took
during the IRP, correct?

A It is what it is, yeah

Q Do you recall that DCA argued that the IRP
did in fact have the characteristics of an
arbitration?

A Per haps, from ny nenory, yeah. There used
to be argunents between the opposing counsels that
it should or should not be.

Q Okay. And then if you | ook on Page 3 of
Exhibit 66, you'll see that DCA argued that the IRP
involved a -- it was -- excuse me. Strike that.

On Page 3, you'll see that:

"DCA argued that the IRP had a
third-party deci sion-mker selected by
the parties and nechani sm for assuring
the neutrality of the decision-mker,
an opportunity for both parties to be
heard in a binding decision."

Do you see that?

A Unh-huh.

09: 35: 22

09: 35: 41

09: 35: 56

09: 36: 16

09: 36: 26
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Q You need to answer "yes" or "no" --

Yes. Yes.
Q Ckay.
And then -- and that was the position that
DCA took with the panel in the IRP, correct? 09: 36: 31
A | suppose --

MR. BROAN: The docunent speaks for itself.
BY MR. LeVEE:
Q Yes.
A If the document says. 09: 36: 39
THE REPORTER: Your answer?
THE WTNESS: |f the docunment says so. It
is what it is.
BY MR. LeVEE:
Q Okay. Do you recall on any occasion that 09: 36: 43
there was ever a tinme that your law firmfiled a
pl eading with which you di sagreed?
A | don't renmenber.
Q At any tinme did you ever informthe nenbers
of the IRP panel that there was a position that your 09: 37: 04
| awyers had taken with which you di sagreed?
A Maybe at the end.
Q And what was that?
A It's not that the | awers disagree. W

just had a difference. W wanted a different 09: 37: 25
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THE WTNESS: | don't renmenber
MR. LeVEE: Okay.
THE REPORTER: Again, try to pause.

(Di scussion off the record.)

MR. BROWN: You've got to give ne a 09: 43: 20
chance --

( Speaki ng si mul taneously.)

THE W TNESS: Okay.

MR. BROAN: -- to object. | probably won't
make that many objections, but | do need a noment. 09: 43: 24

BY MR. LeVEE:
Q Okay. Let me ask you to turn to Page 19 of
Exhi bit 66, Paragraph 44.
A 667?
Q |'msorry. Page 19, Paragraph 44. | was 09:43: 41
referencing Exhibit 66, which is the whole docunent
before you.
The first sentence of Paragraph 44 says:
“In light of the foregoing, DCA
submits that the I RP process is an 09: 44: 00
arbitration in all but nanme."
Do you recall DCA taking that position in
the | RP?
A  Yeah, the |lawers did.

Q And did you disagree with your |awers on 09: 44:18
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A Yes.

Q Okay. And do you renenber that the parties

were asked prior to the hearing -- there was a
two-day hearing with witnesses, you testified,
right?

A Correct.

Q Okay. And ICANN had two witnesses who
testified?

A Correct.

Q And the lawers made their presentations?

A Sur e.

Q Okay. And the panel asked a | ot of
questions. | renmenmber that mnuch.

A Yes.

Q And do you renenber that in advance of the
heari ng, the panel had asked the parties to submt
briefs on the issues that they -- that each of the

parties wanted to be tried?

A To be?

Q To be the subject of the inquiry.

A Ckay. | don't renenmber personally.

Q Okay.

A Probably directly to the |l awers, right?
Q Ckay.

This brief, DCA's Menorial on the Merits,

10: 05: 30

10: 05: 35

10: 05: 44

10: 06: 01

10: 06: 12
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A (No audi bl e response.)

THE REPORTER: |s that "yes"?

THE W TNESS: Yes.

BY MR, LeVEE:

Q Okay. And do you renenber that you
personally testified in the IRP on the topic of the
AUC s request that | CANN reserve . AFRICA for the
AUC s own use?

A Correct.

Q Okay. So that's a subject that was
addressed in the IRP, right?

A Correct.

MR. BROMWN: And just, again, for the
record, | think there's highlighting on here
that's --

MR. LeVEE: Yes, there is highlighting that
we made.

MR. BROAN: -- Jones Day highlighting?

MR. LeVEE: Yes.

MR. BROWN: Ckay.

BY MR. LeVEE:

Q And then, if you would take a | ook at
Par agraph 15 on Page 7, you see that there is a
di scussion that -- I'mgoing to read the first

hi ghl i ght ed sent ence.

10: 07: 24

10: 07: 42

10: 07: 53

10: 07: 57

10: 08: 21
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"The application indicated that
the AUC -- and not ZACR -- would
retain the right to reassign the gTLD
regi stry operations."
Do you see that?
A Yes.
Q And that's a topic that we addressed in the
| RP hearing, right?
A If the docunent says, yes.
Q Yes. kay.
And if you'd turn to the next page, you see
in the sub -- the heading E: "I CANN St aff
| nappropriately Coordinated Wth The Geographic
Names Panel Concerning Applications For .AFRICA. "
And so one of the issues you -- you
addressed with the | RP panel was your contention
that |1 CANN staff coordinated with the geographic
names panel concerning the two applications for
. AFRI CA, correct?
A Correct.
Q And that was an issue that you addressed in
your testinony at the |RP?
A Correct.
Q And then, finally, on Page 14, you see

headi ng H, which we've highlighted. "I1CANN s

10: 08: 31

10: 08: 41

10: 09: 07

10: 09: 24

10: 09: 41
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Staff's Efforts to Hel p ZACR Pass the Ceographic
Nanmes Review. "

One of the issues that you addressed in the
| RP was your allegation that the staff of | CANN
i nappropriately hel ped ZACR pass the geographic
names review, correct?

A I'"'msorry. M mnd went sonewhere el se.

Q That's okay. Let ne ask the question
again.

A Ckay.

Q Is it the case that during the IRP, one of
the issues that DCA raised was the all eged efforts
by staff of ICANN to hel p ZACR pass the geographic
names revi ew?

A Correct.

Q Okay. And that's something you addressed
in your testinony to the panel?

A | don't renenber ny testinony, but |'msure
it's transcribed, yes.

Q Ckay.

A It will match, well, whatever was said here
(i ndicating.)

Q M -- ny recollection is that you testified
to the panel for a couple of hours, right?

A Yeah, | did.

10: 09: 57

10: 10: 08

10: 10: 21

10: 10: 31

10: 10: 44
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Q The panel started by asking you questions
and then |I asked questions and then M. Ali asked
you questions.

Does that sound right?

A Correct.

Q Okay. And then if you turn to Page 16, you
see the argunment section that we've highlighted.
DCA was arguing that | CANN breached its byl aws and
articles of incorporation, right?

A Correct.

Q And in the subheading A one of the
breaches that's all eged was by discrimnating
agai nst DCA and failing to permt conpetition for
t he Dot Connect Africa gTLD?

A Correct.

Q Yes.

And then on Page 20, one of the allegations
that DCA made, |'m just going to read that heading,
which is Point 2:

"1 CANN abused its authority and

di scri m nat ed agai nst DCA by col |l udi ng

with the AUC to ensure that the AUC

woul d obtain control over .AFRICA in

contravention of the rules for the new

gTLD program "

10: 10: 52

10: 11: 14

10: 11: 33

10: 11: 44

10: 11: 59
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That's the accusation that DCA made,
correct?
A Very nuch
Q Yes.
| don't want to take the tine to read al
t he highlighted portion but, as you can see, this is
the brief where you -- where DCA made a number of
the specific allegations that it intended to present
at the hearing.
Does that refresh your recollection?
A Correct.
Q Okay. And then one |ast one on Page 18,
the highlighting right at the top, Point 1:
"1 CANN di scri m nat ed agai nst DCA
and abused its regulatory authority in
its deferential treatnment of the ZACR
and DCA applications."”
That's an argunment that DCA made to the
panel, right?
A It appears so.
Q Yes.
Okay. Do you recall that before you
actually testified in the | RP proceedi ng, you signed
a W tness statement?

A | don't -- you can help ne.

10: 12: 14

10: 12: 28

10: 12: 53

10: 13: 04

10: 13: 50
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Q Okay. And do you renenber -- do you
remenber that the panel ruled sonetine prior to the
actual live hearing that the -- its declaration
woul d be binding on the parties?

A There used to be argunents back and forth
bet ween you fol ks, yes.

Q Okay. And are you saying you don't

remenber one way or the other how the panel cane out

on that?

A | think they did conme out, one of the
procedural argunents, was on the binding, yes. It
reads that. It read that, | remenber

Q So your nenory is that the panel concl uded
that its declaration would be binding on the
parties?

A Correct.

Q Okay. Do you renmenber also that there was
a di sagreenment anong the parties as to whether |ive
wi t nesses woul d appear at the hearing?

A Correct.

Q DCA wanted three witnesses to testify: You
on behalf of DCA; and the two w t nesses who had
submtted affidavits or -- in advance of the IRP on
behal f of | CANN?

A Correct.

10: 39: 04

10: 39: 17

10: 39: 35

10: 39: 50

10:40: 11
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Q And that was Ms. Dryden and M. Chal abi ?

A Correct.

Q And DCA took the position that it wanted
all three of those witnesses to testify, right?

A Correct.

Q And ICANN took the position that it did not
want any witnesses to testify?

A Correct.

Q And do you recall that the panel ruled that
the three witnesses would have to testify?

A Correct.

Q And you recall that, in fact, we had a
hearing and all three of those witnesses did testify
live?

A Correct.

Q Okay. Do you recall that DCA requested
t hat docunents be produced in the IRP? In other
words, that there be an exchange of docunents?

A  Throughout the whole IRP --

Q During -- during the course of the IRP, do

you recall that DCA --

A Correct.

Q -- asked ICANN to produce docunents?

A Yes.

Q Okay. And do you recall that | CANN asked

10: 40: 25

10: 40: 34

10: 40: 46

10: 41: 09

10: 41: 16
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DCA to produce documents?

A Correct.

Q Okay. So both sides exchanged docunents
prior to the hearing?

A Correct.

Q Okay. Still looking at Exhibit 71, do you
see on Page 10 in Paragraph 39 that the panel ruled
that the avenues of accountability for applicants
t hat had disputes with I CANN do not include resort
to the courts.

Do you see that?

A Yes.

Q Okay. And that was one of the decisions
that the panel issued in conjunction with this
decl aration on I RP procedure, right?

MR. BROWN: Objection. The docunent speaks
for itself.

THE W TNESS: |'m not sure.

I don't -- I'mnot reading one |like that
but the docunments say so, yeah
BY MR. LeVEE:

Q Okay. Do you renenber one way or the other
this issue being addressed by the panel ?

A No.

Q Okay. And do you renenber whet her DCA

10: 41: 24

10:42: 13

10: 42: 24

10: 42: 32

10:42: 41
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conpl ai nt .
So that's covered with the court's
conpl ai nt ..
Q Soif the issue relates to | CANN' s refusal
to accept, in 2015 or '16, the letters you had

received from UNECA, U-N-E-C-A, or the AUC, that

conduct occurred after the IRP. | understand that.
A Yes.
Q What I'masking is: For -- for many of the
issues -- well, you referred to ICANN trying to

reserve the nanme . AFRICA. That occurred years
before the IRP --

A Ri ght .

Q -- and was actually the subject of

testinmony in the IRP, correct?

A Correct.

Q OCkay. And issues relating to the GAC --
A Ri ght .

Q ~-- as an exanple?

That occurred before the IRP and is the
subj ect of the IRP.
A Uh- huh, issues relating to ZACR being
assisted by the I CANN staff is also during the |IRP,
pre -- pre-I|RP,

Q And it was sonething that was addressed in

10:53: 35

10: 53: 55

10: 54: 08

10: 54: 15

10: 54: 34
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the testinony before the |IRP panel ?
A Addressed or ruled, |I'mnot sure, but it
was di scussed.
Q Yes.
ls -- so --
A The ruling that was made by the | RP panel
is relative to the GAC, as you know, right?
Q Yes.
A Ri ght .
Q Let me ask you to take a | ook at the second
cause of action.
So now |I'm on Page 16. | n Paragraph 74,
you say -- or the conplaint says:
"1 CANN made the follow ng
i ntentional m srepresentations on its
website and in the gui debook to
plaintiff or to plaintiff's agents or
representatives on which plaintiff
relied to its detrinment in applying
for the fee.”
So Ais:
"1 CANN represented to plaintiff
that plaintiff's application for
. AFRI CA woul d be reviewed in

accordance with ICANN s articl es of

10: 54: 47

10: 55: 03

10: 55: 19

10: 55: 30

10: 55: 40
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Q Okay. So that was after the gui debook went
into effect?
A And then the -- and then the CEP process,
which I -- we don't have to tal k about the details.
Q Yes. 11:17:05
A But that, too.
Q You're not saying that on the day you
subm tted your application, sonebody at | CANN

anticipated that there m ght be an IRP related to
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your application and that | CANN had al ready deci ded 11:17:18
that it would not participate in good faith in the
| RP?
A No, no. Not that far.
Q Ri ght .
A Yeah. 11:17: 31
Q So once you -- you're saying once filed --
I'msorry, once DCA filed the IRP --
A Ri ght .
Q -- you think ICANN did not participate in
good faith? 11:17: 39
A No.
Q Okay. And let's talk about
did participate in the hearing,
A Sure.
Q And I CANN attended the hearing and brought 11:17: 47
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Wit nesses, right?

A

> O » O

They were forced to.
Yes. And they did.
Ri ght .

Yes.

Because they have to conply. That's

di fferent between cooperati on and conpli ance,

correct?

Q

> O » O >

Q

heari ng?

A

Q

I"mjust asking factual questions.

Yeah. Ckay.

We can spin it however we want to |l ater.
Ri ght .

| CANN did attend the neeting, right?
Sure.

And | CANN did bring two witnesses to the

Correct.

And | cross-exam ned you at the hearing,

Yes.
And you testified?
Yes.

And you submtted -- we exchanged

docunents, right?

A

Correct.

11:17: 56

11:18: 03

11:18: 10

11:18: 18

11:18: 24
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Q And there were a |l ot of pleadings that were

filed. We' ve |ooked at some of them earlier today,

ri ght?
A Correct.
Q And the panel issued a ruling, right? 11:18: 32
A Ri ght .

Q So ultimately, even though | CANN di sagreed
with the procedure that the panel adopted, including
whet her there would even be witness testinmony, | CANN
followed the I RP process as the panel had ordered it 11:18: 49

to do, right?

A I'm glad they did.

Q But they did do it?

A They have to do it --

Q Yes. 11:18:59
A -- | don't know even to respond to such

gquestions. But --

Q Okay.
A -- yeah.
It's a process that | CANN put itself. It's 11:19: 04

obliged to follow, they're forced to follow it and
they followed it.

Q And then in Paragraph 17 -- I'msorry,
Page 17, Paragraph 75b, the second sentence:

"After the | RP decl aration, | CANN 11:19: 19
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|, SOPHI A BEKELE ESHETE, do hereby decl are
under penalty of perjury that | have read the
foregoing transcript; that | have made any
corrections as appear noted, in ink, initialed by
me, or attached hereto; that nmy testinony as

cont ai ned herein, as corrected, is true and correct.

EXECUTED this day of :

20, at ,
(City) (State)

SOPHI A BEKELE ESHETE

Vol ume |
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were duly sworn; that a record
of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; that the foregoing transcript is a true
record of the testimony given.

Further, that if the foregoing pertains to
the original transcript of a deposition in a Federal
Case, before completion of the proceedings, review
of the transcript [ ] was [ ] was not requested.

I further certify I am neither financially
interested in the action nor a relative or employee
of any attorney or party to this action.

IN WITNESS WHEREOF, I have this date
subscribed my name.

Dated: 9/19/2017

Wl S cnte

LORI SCINTA, RPR

CSR No. 4811
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THE MATTER OF AN INDEPENDENT REVIEW PROCESS

BEFORE INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

DOTCONNECTAFRICA TRUST, )
Claimant. )
V. ) ICDR Case No.
INTERNET CORPORATION FOR ) 50 2013 00 1083
ASSIGNED NAMES AND NUMBERS, )

Respondent. )

HEARING ON THE MERITS
BEFORE THE PANEL: PRESIDENT BABAK BARIN,
HONORABLE JUDGE WILLIAM CAHILL, AND
PROFESSOR CATHERINE KESSEDJIAN

Friday, May 22, 2015; 9:09 a.m.

Reported by: Cindy L. Sebo, RMR, CRR, RPR, CSR,
CCR, CLR, RSA, LiveDeposition Authorized Reporter
Job No.13828
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Hearing on the Merits in the above-styled

manner, held at the offices of:

Jones Day
51 Louisiana Avenue Northwest
Washington, D.C. 20001

202.879.3939

The proceedings having been reported by
the Registered Merit Real-Time Court Reporter,
CINDY L. SEBO, RMR, CRR, RPR, CSR, CLR, RSA, and

LiveDeposition Authorized Reporter.
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WEIL, GOTSHAL & MANGES LLP
ARTIF HYDER ALI, ESQUIRE
RICARDO AMPUDIA, ESQUIRE
ERIN K. YATES, ESQUIRE
1300 Eye Street, Northwest
Suite 900
Washington, D.C. 20005
202.682.7004
arif.ali@weil.com
ricardo.ampudia@weil.com
erin.yates@weil.com
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767 Fifth Avenue
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A PPEARANTCE S (Continued):

Attorneys for Respondents:
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JONES DAY

JEFFREY A. LEVEE, ESQUIRE
RACHEL H. ZERNIK, ESQUIRE

555 South Flower Street
Fiftieth Floor

Los Angeles, California 90071
213.243.2572
jlevee@jonesday.com

rzernik@jonesday.com

PRESENT:
SOPHIA BEKELE ESHETE, Claimant

AMY STATHOS, Deputy General Counsel at
ICANN

HEATHER DRYDEN, International
Telecommunications Policy and Coordination
Directorate at the Canadian Department of
Industry

CHERINE CHALABY, ICANN Board of Directors
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PROCEEDTINGS

Washington, D.C.

Friday, May 22, 2015; 9:09 a.m.

PRESIDENT BARIN: Good morning,
everyone.

Welcome to Washington, D.C. Thank
you for joining us this morning.

After yesterday's weather, we were
this -- especially for you (indicating),
there's sunshine outside.

What we'll do this morning is we'll
start with, I guess, the welcome and the
initial presentations of the Members of
the Panel.

I will start to my left,

Professor Kessedjian,

Catherine Kessedjian; to my right,
Retired Judge William Cahill; and myself,
who 1s President of the Panel,

Babak Barin.

I will then ask, if you would,
counsel for each side, to present your

team members and guests that you have in

Page
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And ICANN, as the curator of the
process, said, I accept your application,
and I am the caretaker of the level playing
field.

But instead, what did ICANN do? ICANN
tilted that playing field in favor of one
of the applicants.

And just so we understand who that
other applicant is, it is the African Union
Commission and its agent, UniForum, doing
business as ZACR.

HONORABLE JUDGE CAHILL: Doing
business as what?

MR. ALI: As ZACR, Z-A-C-R.

So what we'd like to do in this
opening presentation is to help you look
at the record. And, ultimately, the
eloquence of advocates provides no
substitute for hard evidence. And that's
all we ask the Panel to do, 1is to look at
the evidence. And we believe the
evidence makes very clear how that
playing field was tilted in favor of the
AUC and ZACR to DCA Trust's disadvantage.

So in that spirit of wanting to be

17
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I must say I'm glad that we had such
an impact in hopefully improving the
system, but it doesn't seem that there's
greater clarity that has arisen out of
those further amendments.

I see nowhere in the standard
review -- in the language, I see nowhere
the word "deferential."

Now, 1f ICANN had intended for
there -- for you to be applying a
deferential standard review, there's no
reason why that word could not have been
put in, 1is there? But they didn't put
those words in. They didn't say
"deferential standard review."

Now, what I think should inform your
decision about an objective standard
review, or what we might call "a de novo
standard review," is the following: This
is the only opportunity that a claimant
has for independent and impartial review
of ICANN's conduct, the only opportunity.
And within the context of that only
opportunity, that sole opportunity,

really, there should be a deferential

22
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standard review, deference to the
regulator, whose very conduct is being
questioned. I think that that's wrong.

So not only do we not have any
specific language in the revised rules
whereby ICANN had previously argued for a
deferential standard review, the
ICM panel said No. ICANN revised the
rules, but they didn't put in the wording
"deferential."

But within the context of this
process —-- keeping in mind the litigation
waiver, that all applicants are required
to sign a very broad, very strict
litigation waiver that ICANN constantly
invokes and provides it with a protection
from the public courts, and within the
context of a proceeding that ICANN says
has very limited purpose -- we, of
course, contest that -- they ask you to
apply a deferential standard review.

Not only do we, ICANN, develop the
rules, we will interpret those rules, and
we will tell you whether or not we are

going to abide by those rules. We change
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Despite the fact that the
application window opened in January 2012
and despite the fact that DCA Trust
submitted a letter in December 2011
requesting that ICANN respond to the
AUC's petition and inform applicants of
the status of .africa, ICANN failed to
respond to the AUC's petition and inform
applicants of that status until
March 8th, 2012, three months into the
application window for new gTLDS, during
which DCA submitted its application for
.africa.

In its March 2013 response, ICANN
informed the AUC they could not reserve
.africa as this would violate the
Applicant Guidebook. However, ICANN
advised the AUC that it could use
mechanisms, like ICANN's Governmental
Advisory Committee, or GAC, to play a
prominent role in determining the outcome
of any application to these top-level
domain name strings, .africa and its
French and Arabic equivalents.

ICANN advised the AUC that by

33
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joining the GAC, the AUC could inform
ICANN that there are concerns with an
application via the GAC Early Warning
notice and provide direct advice to the
ICANN Board on any particular
application.

ICANN's advice to the AUC that it
could join the GAC is troubling in that
it was not a foregone conclusion that the
AUC could become a GAC member and have
this status required to issue Early
Warnings or participate in GAC advice.

According to the ICANN Bylaws,
membership on the GAC is open to national
governments, and the AUC is not a
national government.

The Bylaws go on, as you can see
from the highlighting, to indicate that
distinct economies, as recognized in
international fora, multinational
government organizations and treaty
organizations may also join the GAC but
only upon the invitation of the GAC
through its Chair.

Moreover, the GAC operating

34
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principles clarify that multinational
governmental organizations and treaty
organizations who are invited to
participate in the GAC by its Chair do so
as observers only.

Now, what this means is that they do
not have voting rights; they do not issue
Early Warnings; and they do not
participate in GAC advice.

HONORABLE JUDGE CAHILL: That's
observers, right?

MS. CRAVEN: As observers, they do
not participate in GAC advice.

Indeed, looking at the list of GAC
voting members that are not national
governments, as compared to the
organizations that are observers on the
GAC, it really does appear that the AUC
received special treatment in this case.

Organizations that are analogous to
the AUC, like the Council of Europe, the
Organization of American States or the
Pacific Islands Forum, are observers.
They do not have voting rights, and they

do not participate in GAC advice.
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In fact, the sum total of
nongovernment voting members of the GAC
is the European Commission and the
African Union Commission. However, the
European Commission and the African Union
Commission are treated very differently
outside of the ICANN world.

While the AU and the EU are both
very important in the relevant regions,
their powers are different. Their
enforcement capabilities with regard to
their members are different. Their
status on the global stage is very
different.

For example, the EU actually has the
authority to regulate and legislate over
the sovereign governments which form part
of the European Union. In addition, the
EU creates EU law and has the ability to
enforce this law upon its members.

The EU has the authority to sign
international agreements as the EU, and,
perhaps most importantly for our
purposes, the EU has expanded observer

status in the United Nations. This means
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that the EU, exclusively of all other
international organizations, has the
authority to speak at the UN General
Assembly meetings. It has the sole --
and it is the sole nonstate party to
numerous United Nations agreements.

The African Union does not have this
status. The African Union is an
important political organization with a
mission to promote peace, stability and
security in the African continent, but it
has no regulatory authority over African
states. There is no such thing as AU
law, and there is no mechanism to enforce
AU law.

Finally, the African Union is a UN
observer, not an expanded observer, an
observer alongside organizations like the
Council of Europe, the Organization of
American States, and the Pacific Islands
Forum, all of which have observer and
nonmember status on the GAC.

Now, ICANN has argued that the AUC's
membership as a voting member on the GAC

was a decision purely within the ambit of
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the GAC. They have said that it was at
the sole discretion of the GAC for the
AUC to join as a voting member.

ICANN has argued that its Board had
absolutely nothing to do with the
decision to give the AUC voting rights;
however, two weeks prior to sending its
March 2013 response to the AUC, advising
the AUC that it could use the GAC to
achieve its ends, ICANN shared the draft
of that letter with the GAC Chair,

Ms. Heather Dryden, requesting that she
review and comment upon the draft, which
indicated the AUC could have voting power
as a GAC member, and used that to have a
prominent impact on the outcome of
.africa.

And, in fact, after receiving this
advice in the March 8th, 2013 letter, the
AUC did take steps and became a GAC
member by the Toronto GAC meeting in
June 2013. And in November 2013, the GAC
orchestrated the GAC Early Warnings
against DCA's application containing

exactly the anticompetitive purpose --
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anticompetitive purpose expressed in The
Dakar Communiqué.

As you can see from Slide 16, a GAC
Early Warning is intended to allow a
government to indicate to an applicant
that their gTLD application is seen as
potentially sensitive or problematic. It
is merely a notice; it does not result in
any adverse effect upon the application.

A GAC Early Warning is essentially
an invitation to the applicant to work
with the affected government so that
problems with the application don't arise
later on in the process.

According to the Application
Guidebook, an Early Warning typically
results from a notice to the GAC by one
or more governments that an application
might be problematic because it violates
national law or raises sensitivities.

However, the AU's Early Warning did
not relate to policy issues or
sensitivities; instead, the AU's Early
Warning contained three rationales.

First, the AU claimed that DCA's

39
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application had a lack of geographic

support. This is not a ground for an
Early Warning. This is not a policy
issue. This is actually a matter for the

Geographic Names Panel, which is the
independent body that ICANN specifically
hired and delegated to determine whether
or not geographic applications have the
requisite support to satisfy the
Applicant Guidebook.

Second, the AUC complained that
DCA's application was an unwarranted
intrusion on the AUC's self-awarded
mandate to establish .africa.
Essentially, the AU said it wanted the
string, and it did not want DCA to have
it.

Finally, the AUC alleged a string
similarity problem. A "string similarity
problem" essentially means that two
applied-for strings are so similar that
it would confuse the DNS system to have
them both in existence.

DCA's application, therefore, was

too similar, because it applied for
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.africa, to the AUC's application for
.africa; and, therefore, DCA's
application should not go forward.

This is not a real string similarity
issue; this is, again, an anticompetitive
aim.

Again, however, ICANN employs an
independent panel to evaluate string
similarity. So regardless of the purpose
of this string similarity claim, the GAC
Early Warning need not address it.

Furthermore, the Early Warning did
not contain any concerns whatsoever about
the policy behind DCA's application. It
didn't touch upon the viability of the
application, the manner in which DCA
proposed to operate .africa in its
application or the impact upon the
African continent if DCA were to be the
custodian of the string .africa.

This GAC Early Warning is not a
matter of public policy, which is the
proper ambit of the GAC; instead, it is
merely an anticompetitive document.

The anticompetitive Early Warning,

Page
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however, then translated into the
anticompetitive GAC advice on April 2013.
Again, the purpose of GAC advice, like a
GAC Early Warning, 1s to address
applications that potentially wviolate
national law or raise sensitivities. The
purpose is not to simply object to a
competitor.

And it's important to understand
that we're looking at a unique situation
here. In no other instance, that we are
aware of, was there an applicant for a
gTLD that was also a member of the GAC.
In no other instance do we have an
applicant who is also a judge.

Now, ICANN has maintained that the
GAC advice in DCA's application was
consensus advice; and, therefore, it was
proper for the Board to accept that
advice.

As you can see from the slide, the
Applicant Guidebook provides three types
of GAC advice: first, consensus advice;
second, advice that some members on the

GAC may have concerns about an
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application; and third, advice that
certain amendments should be made to the
application before it should proceed.

Consensus advice creates a strong
presumption that the ICANN Board should
not approve the application; however,
this is a strong presumption. It is not
a mandatory requirement that the Board
accept the GAC's decision. And the
factors here that the Claimant maintains
render this advice not consensus advice
should have, at a minimum, prompted the
ICANN Board to conduct due diligence into
the validity of the anticompetitive GAC
advice.

First among these factors, the
advisor from Kenya, Mr. Sammy Buruchara,
specifically informed the GAC Chair and
the ICANN CEO, in advance of the GAC
meeting in Beijing in April 2013, the
meeting which produced the GAC advice at
issue here, that Kenya did not wish to
issue the advice on DCA's application.

Two days prior to the GAC meeting

from where the advice issued,

43

TransPerfect Legal Solutions
212-400-8845 -- Depo@transperfect.com



JP295436
Highlight


10

11

12

13

14

Page

Mr. Buruchara wrote directly to the
GAC Chair, Ms. Dryden, and to ICANN's
CEO, Fadi Chehadé, informing them that he
could not attend the GAC meeting in
Beijing but that he had concerns about
certain irregularities that had arisen in
the meetings leading up to the GAC
meeting.

He informed Ms. Dryden and
Mr. Chehadé that should anyone raise an
objection against DCA's application
through the GAC advice, Kenya objected to
the GAC advice.

Redacted GAC DesignatedConfidentiallnformation
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1 Redacted GAC DesignatedConfidentiallnformation
8 Now, how that turned into advice on
9 DCA's application, we don't know.
10 Somehow, the GAC issued advice based
11 upon the -- the version of text -- or a
12 version of text that included an
13 objection to DCA's application. We have
14 no indication of how this occurred
15 because the GAC meeting was confidential.
16 Apparently, no minutes were taken.
17 No one seems to have a recollection of
18 what happened. Ms. Dryden didn't provide
19 any enlightening information in her
20 statement on what actually happened
21 during that critical meeting from which
22 the GAC advice issued.
23 Nonetheless, all the GAC members
24 through the GAC LISTSERV, the GAC's
25 chairperson and ICANN's CEO were all

Page
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aware that the Government of Kenya
objected to anticompetitive advice issued
through the GAC.

In light of the fact that the advice
was anticompetitive and inconsistent with
the role of the GAC and the purpose of
the GAC advice, in light of the fact that
the Board had notice that Kenya disagreed
with anticompetitive use of the GAC
advice, and in light of the fact that the
GAC Chair, a liaison to the ICANN Board,
had notice that Kenya objected to the
anticompetitive use of the GAC advice,
the NGPC should have at a minimum --
should have considered that this was not
proper consensus advice but, at a
minimum, should have investigated into
the procedural irregularities raised,
particularly because DCA pointed out in
its response, which it was entitled to
send to the NGPC -- in its response to
the GAC advice, submitted on May 8th,
2013, that there were all of these
procedural irregularities and that the

AUC was motivated by political

Page
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machinations, by an anticompetitive
purpose to acquire this TLD for its own
use, operation and profit.

HONORABLE JUDGE CAHILL: I saw in
one of their briefs -- one of ICANN's
briefs that this person from Kenya was --
who was sending e-mails was not the
proper to person to vote on or was not in
the right position, and the person who
was in the right position was in Beijing.
And we don't know what happened. We
don't even know if he was in the room.

When you say about, you know, Kenya
objecting to -- through someone who has
not the power to do it, I think that's
their point.

MS. CRAVEN: You're absolutely right
that Mr. Buruchara was the GAC advisor,
and ICANN maintains that the GAC
representative is the proper person to --
to represent a government.

Now, whether or not —-- some
countries seem to have advisors only.
Some countries seem to have

representatives only.
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CERTIFICATE OF
CERTIFIED REGISTERED MERIT REAL-TIME COURT REPORTER

I, CINDY L. SEBO, Registered Merit Reporter,
Certified Real-Time Reporter, Registered
Professional Reporter, Certified Shorthand Reporter,
Certified Court Reporter, Certified LiveNote
Reporter, Real-Time Systems Administrator and
LiveDeposition Authorized Reporter, do hereby
certify that the foregoing transcript is a true and
correct record of the Hearing on the Merits, that I
am neither counsel for, related to, nor am employed
by any of the parties to the action; and further,
that I am not a relative or employee of any attorney
or counsel employed by the parties thereto, nor
financially or otherwise interested in the outcome
of the action.

The witnesses being duly sworn by the
President of the proceedings, BABAK BARIN, to tell
the truth, the whole truth, and nothing but the
truth.

Signed this 1lst day of June 2015.

CINDY L. SEBO, RMR, CRR, RPR, CSR,
CCR, CLR, RSA, LiveDeposition
Authorized Reporter
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Continued Hearing on the Merits in the

above-styled manner, held at the offices of:

Jones Day
51 Louisiana Avenue Northwest
Washington, D.C. 20001

202.879.3939

The continued proceedings having been
reported by the Registered Merit Real-Time Court
Reporter, CINDY L. SEBO, RMR, CRR, RPR, CSR, CLR,

RSA, and LiveDeposition Authorized Reporter.
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domain name, and it governs who it is
that ultimately can go forward in terms
of a domain name being put into the
Internet server.

So ICANN will tell you, No, that's
the U.S. Government, and there are others
involved, but those are ultimately really
rubber stamps that are applied once ICANN
has done its job, which one hopes is done
fairly, transparently and in a balanced
way, and in accordance with the missions
they're going to look at.

So the question was -- was put to
Mr. LeVee by the President as to who is
ICANN answerable if there is an issue.
Who is ICANN answerable to if -- in light
of this litigation waiver?

When an applicant has a problem --
yes, ICANN is answerable to governments
generally, although it pushes back and
says, No, we do not, we're not guided by
governments, but we have a bottom-up
process.

But at the end of the day, the only

people that ICANN is accountable to are

490

TransPerfect Legal Solutions
212-400-8845 -- Depo@transperfect.com



JP295436
Highlight


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page
the three of you in the -- in this
particular instance, the Independent
Review Panels.

Within the system that they have
created, one that constitutes a -- in
this instance, the NGPC, which is part of
the Board, a Board Governance Committee
that reviews the NGPC's work, and the
NGPC adopts the Board Governance
Committee's recommendations.

Somewhat incestuous, particularly
when one looks at the number of people
who are on the Board -- the Board, the
NGPC, the Board Governance Committee.
It's all -- there's a fair amount of --
of overlap.

And so where does the accountability
come in? When we have no right to seek
damages, according to ICANN, that is; we
have no right to go to public forum; we
have no right to apparently seek a
binding decision, according to the rules
that they have written and rules which
they change as and when they wish.

Now, that's put down to
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think of the standard review within the context
of where you sit, the litigation waiver, the fact
that there is this incestuous circular system of
checks and balances or controls within ICANN.
And at the end of the day, you are the only
independent objective reviewers of what it is --

HONORABLE JUDGE CAHILL: What do you
mean by "litigation"?

MR. ALI: The litigation waiver,
sir?

HONORABLE JUDGE CAHILL: Yes.

MR. ALI: Yes. As you know, as —--
when an applicant files an application,
they are required --

HONORABLE JUDGE CAHILL: The
waiver -- the trial --

MR. ALI: -- to waive all of their
rights with respect to taking ICANN to
any forum other than the IRP --

HONORABLE JUDGE CAHILL: I
understand what --

MR. ALI: -- so I think that that,
to me, is dispositive.

HONORABLE JUDGE CAHILL: What you're

talking about is when you say, I'm not
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going to go to Court, right?

MR. ALI: Yes. We cannot take you
to Court. We cannot take you to
arbitration. We can't take you anywhere.
We can't sue you for anything.

The only thing you, applicant, can
do is come before this Panel, which, by
the way, cannot issue anything that's
binding against us, which, of course, we
don't agree with, as -- as DCA, and the
Panel, you know, must defer to -- to the
omnipotence of ICANN.

So let's just go back, if we could.
Let's run back to Slide 4.

I already told you about Slide -- on
the third slide, you had the Articles of
Incorporation.

I'd like you to take a look at
Slide 4.

This 1is direct response to
Mr. LeVee's submission yesterday on
neutrality.

Let's take a look at what ICANN's
core values provide.

In performing its mission, the
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CERTIFIED REGISTERED MERIT REAL-TIME COURT REPORTER
I, CINDY L. SEBO, Registered Merit Reporter,

Certified Real-Time Reporter, Registered
Professional Reporter, Certified Shorthand Reporter,
Certified Court Reporter, Certified LiveNote
Reporter, Real-Time Systems Administrator and
LiveDeposition Authorized Reporter, do hereby
certify that the foregoing transcript is a true and
correct record of the Hearing on the Merits, that I
am neither counsel for, related to, nor am employed
by any of the parties to the action; and further,
that I am not a relative or employee of any attorney
or counsel employed by the parties thereto, nor
financially or otherwise interested in the outcome

of the action.

Signed this 2nd day of June 2015.

CINDY L. SEBO, RMR, CRR, RPR, CSR,
CCR, CLR, RSA, LiveDeposition
Authorized Reporter
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
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Internet Corporation for Assigned Names and Number
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REQUEST FOR EMERGENCY ARBITRATOR AND
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Weil, Gotshal, Manges, LLP
1300 Eye Street, NW, Suite 900
Washington, DC 20005

Tel: +1 202 682 7000

Fax: +1 202 857 0940
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. INTRODUCTION

1. Pursuant to ICDR Rules 37 and 21, DotConnectAfrica Trust (“DCA”) hereby requests
the appointment of an Emergency Arbitrator to decide DCA’s request for interim measures of
protection preventing the Internet Corporation for Assigned Names and Numbers (“ICANN”)
from completing the delegation of rights to the .AFRICA generic top-level domain name
(“gTLD”) to a third party pending the outcome of an ICANN-created accountability procedure
known as an Independent Review Process (“IRP”), which DCA invoked in Octobet 2013.

2. The purpose of the IRP is to resolve a dispute arising from ICANN's failure to abide by
its Bylaws, Articles of Incorporation and applicable principles of international law in its
processing of DCA’s application for rights to administer the .AFRICA gTLD. ICANN
wrongfully rejected DCA’s application based on complaints raised by the partner of the only
other applicant for .AFRICA, in contravention of its own procedures and the applicable law.
DCA has requested a declaration from the IRP Panel that ICANN violated its Articles of
Incorporation and Bylaws by not allowing DCA’s application to complete the full gTLD review

process so that it can compete on an equal footing for the rights to the .AFRICA gTLD. DCA

! s3eeDCA’s Amended Notice of IRP and exhibits thereto, on file with the ICDR; references to numbered
exhibits refer to the exhibits submitted with DCA’s Amended Notice. Although the ICDR Supplementary
Procedures for Internet Corporation for Assigned Names and Numbers Independent Review Process
(“Supplementary Procedures”) expressly exclude Article 37 from applying in the context of an IRP, on 25
March 2014, ICANN's counsel, Mr. Jeffrey LeVee, informed the ICDR and DCA for the first time that
Article 37's emergency arbitrator procedures could be invoked because of ICANN's failure to put in
place a standing panel to hear requests for emergency relief, as required by ICANN’s Bylaws and the
Supplementary ProcedureSeeEmail from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014),
Annex A hereto. Prior to Mr. LeVee’s 25 March email, ICANN’s consent to the application of Article 37

is stated nowhere. Indeed, the ICDR itself did not believe that Article 37 applied in th&dePmail

from Carolina Cardenas-Soto to the parties (25 March 2014) (“[P]lease be advised that there is no
Standing Panel yet in place, in addition, Article 37 of the International Rules does not apply, therefore the
only option regarding interim measures at this time is to make the application to the IRP panel once
constituted.”), Annex B hereto. Nonetheless, on 26 March, DCA accepted ICANN’s consent to the
availability of the emergency arbitrator. Email from Marguerite Walter to Carolina Cardenas-Soto (26
March 2014), Annex C hereto.



has also requested that the IRP Panel recommend that DCA’s application be permitted to
proceed. Any such declaration and recommendation would become moot if ICANN completed
the gTLD delegation process .AFRICA to DCA’s competitor before DCA can be fully heard in
the IRP.

3. In an effort to preserve its rights, in January 2014, DCA requested that ICANN suspend
its processing of applications for .AFRICA during the pendency of this proceediBgNN,
however, summarily refused to do $00n 23 March 2014, DCA became aware that ICANN
intended to sign an agreement with DCA’s competitor (a South African company called ZA
Central Registry, or “ZACR”) on 26 March 2014 in Beijihg.This contract (or “registry
agreement”), once signed, would be the first step toward delegating the rights to .AFRICA to
ZACR. Indeed, ZACR’s own website announces its intention to proceed to delegation by early
April and to make the .AFRICA gTLD operational by May 2614.

4, Immediately upon receiving this information, DCA contacted ICANN and asked it to
refrain from signing the agreement with ZACR in light of the fact that this proceeding was still

pending® Instead, according to ICANN's website, ICAN#gned its agreement with ZACR the

2 Letter from Arif Ali to Jeffrey LeVee (22 January 2014) (requesting that ICANN immediately stay
processing of all applications for .AFRICA until conclusion of IRP in order to prevent irreparable damage
to DCA and IRP process), Annex D hereto.

% Email from Jeffrey LeVee to Arif Ali (5 February 2014), Annex E hereto.
* Email from Alice Munyua (23 March 2014), Annex F hereto.

5 Countdown to launch, ZACR, attps://reqgistry.net.za/launcliindicating that .africa will launch with

the other ZACR ¢gTLDs on May 1, meaning that all pre-delegation testing and final delegation are
expected in advance of May 1, 2014), a screenshot of which is Annex G hereto (taken 28 March 2014).
See alspDraft — New gTLD Program — Transition to Delegation, New gTLD Guidebook, Module 5, page
5-16, Annex H hereto.

® Letter from Arif Ali to Jeffrey LeVee (23 March 2014) (indicating that signature of the Registry
Agreement on 26 March, as planned by ICANN, would constitute a violation of DCA’s rights and
compromise the IRP proceeding), Annex | hersémalsg Letter from Arif Ali to Neil Dundas, Director,



very next day, two days ahead of plan, on 24 March instead of 26 Marchhatsame day,
ICANN then responded to DCA’s request by presenting the execution of the contrafitas a
accomplj arguing that DCA should have sought to stop ICANN from proceeding with ZACR’s
application, as ICANN had already informed DCA of its intention ignore its obligation to
participate in this proceeding in good fditHn a particularly cynical maneuver, ICANN for the
first time informed DCA that it would accept the application of Article 37 to this proceeding,
contrary to the express provisions of the Supplementary Procedures ICANN has put in place for
the IRP Process.

5. DCA is entitled to an accountability proceeding with legitimacy and integrity, with the
capacity to provide a meaningful remedy. Having created the IRP review process, ICANN is
compelled by its Bylaws, Articles of Incorporation, rules and procedures to participate in that
process in good faith. In addition, pursuant to its Articles of Incorporation, ICANN is required
to comply with local law and international law, which further and independently ensures DCA’s
right to such a proceeding. DCA has requested the opportunity to compete for rights to
AFRICA pursuant to the rules that ICANN put into place. Allowing ICANN to delegate

AFRICA to DCA'’s only competitor — which took actions that were instrumental in the process

ZA Central Registry (23 March 2014) (notifying ZACR of the IRP proceeding between ICANN and DCA
and informing ZACR that ICANN'’s signature of the Registry Agreement would violate DCA'’s rights and
compromise the IRP proceeding), Annex J hereto.

" See ICANN official announcement of the .AFRICA Registry Agreement (24 March 2014) (stating that
“[oln 24 March 2014, ICANN and ZA Central Registry NPC trading as Registry.Africa entered into a
Registry Agreement under which ZA Central Registry NPC trading as Registry.Africa operates the .africa
top-level domain.”), ahttp://www.icann.org/en/about/agreements/reqistrigsta a screenshot of which

is Annex K hereto.

8 Letter from Jeffrey LeVee to Arif Ali (24 March 2014) (informing DCA that ICANN has already
proceeded to sign a Registry Agreement with ZACR), Annex L hereto.

° Email from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014), Annex A hereto.



leading to ICANN's decision to reject DCA’s application — would eviscerate the very purpose of
this proceeding and deprive DCA of its rights under ICANN'’s own constitutive instruments and
international law.

6. It is clear from the developments of the past five days that ICANN does not consider
itself bound to respect DCA's rights or the integrity of this proceeding absent an order from a
court or an IRP panel. However, the Panel has not yet been constituted and may not be
constituted for some time. Therefore, and in order to ensure the possibility of a remedy resulting
from this IRP, protect the procedural integrity of the IRP, and preserve DCA'’s right under
international law to the status quo and to non-aggravation of this dispute, DCA respectfully
requests that the Emergency Arbitrator grant the following interim rélief:

a. An ordercompelling ICANN to refrain from any further steps towards
delegation of the .AFRICA gTLDincluding but not limited to execution
or assessment of pre-delegation testing, negotiations or discussions
relating to delegation with the entity ZA Central Registry or any of its
officers or agents;

b. An ordercompelling ICANN to disclose all steps taken thus far towards
delegating the .AFRICA gTLDio ZACR, including but not limited to the
date, location and participants who took part in the signing of the Registry
Agreement that ICANN signed with ZACR, dates and descriptions of the
events leading from the conclusion of ZACR'’s Initial Evaluation to the
signature of the Registry Agreement and the dates and descriptions of all
steps towards delegation taken after the signing of the Registry Agreement
up until the date of any order issued by the Emergency Arbitrator; and

c. An ordercompelling ICANN to disclose a truthful approximation of the
dates and descriptions of events that would lead from the signing of the
Registry Agreement until delegation of the .AFRICA gTLD in the
absence of an ordecompelling ICANN to cease processing the ZACR
application pending resolution of the IRP.

1%n the circumstances, the emergency relief requested is the only relief that DCA can now seek. Had
DCA been notified by ICANN earlier of ICANN’s willingness to reinstitute the availability of Article 37,
DCA could have sought to enjoin the signing of the .AFRICA registry agreement through the emergency
arbitrator process.



Il. BACKGROUND OF THE DISPUTE
7. This dispute concerns rights at issue in ICANN’s program to introduce new Top-level
Domains (“TLDs”) for the Internet. TLDs appear in the domain names as the string of letters —

such as “.com”, “.gov”, “.org”, and so on — following the rightmost “dot” in domain names.
ICANN is a non-profit California corporation that is responsible for administering certain aspects
of the Internet's domain name system (“DN&").ICANN delegates responsibility for the
operation of each TLD to a registry operator, which contracts with consumers and businesses
that wish to register Internet domain names in such ¥LICANN is subject to international

and local law'® and is required to achieve its mission in conformity with the principles expressly

espoused in its Bylaws and Articles of Incorporation, including the principles of transparency,

1 Seel CANN Bylaws, Art. | [Ex. C-10].

12 There are several types of TLDs within the DNA. The most prevalent TLDs are country-code TLDs
(“ccTLDs") and gTLD’s. The former, ccTLDs, are two-letter TLDs allocated to countries, usually based
upon their two-letter 1ISO codes. In contrast, open gTLDs are privately managed and may include any
combination of three or more letters. The original gTLDs were .com, .net, .org, .gov, .mil, and .edu. The
first three are open gTLDs and the last three listed are closed gTLDs. Certain categories of potential
gTLDs are protected, for example combinations of letters that are similar to any ccTLD and gTLDs on the
reserve list included in the new gTLD Guidebook. Under the ICANN New gTLD Program, any
“established corporations, organizations or institutions in good standing” may apply for gTLDs. In
addition, a new gTLD may be a “community-based gTLD”, which is “a gTLD that is operated for the
benefit of a clearly delineated community,” or fall under the category “standard gTLD”, which “can be
used for any purpose consistent with the requirements of the application and evaluation criteria, and with
the registry agreement.See gTLD Applicant Guidebook (Version 2012-06-04), Module 1, 1.2.1
“Eligibility” and 1.2.3.1 “Definitions” [Ex. C-11].

13 seeICANN Articles of Incorporation, Art. 4 [Ex. C-9%eealso Declaration of the Independent Review
Panel in the matter of an Independent Review Process between ICM Registry, LLC and ICBRN

Case No. 50 117 T 00224 08 (19 February 2010) para. 152 at 70 [Ex. C-12], in which the Panel
concluded that “the provision of Article 4 of ICANN’s Articles of Incorporation prescribing that ICANN
‘shall operate for the benefit of the Internet community as a whole, carrying out its activities in
conformity with relevant principles of international law and applicable international conventions and local
law,” requires ICANN to operate in conformity with relevant general principles of law (such as good
faith) as well as relevant principles of international law, applicable international conventions, and the law
of the State of California.”



farness, accountability, and promotion of competition with respect to the Internet's domain
name syster’

8. In 2012, ICANN initiated a New gTLD Internet Expansion Program to add new generic
top-level domain names (“gTLDs”) to the Internet. This program represents the first time that
ICANN has allowed Internet stakeholders to apply for the creation and administration of new
generic top-level domain names since 2003. It has been in the planning stages since 2005 and is
the result of considerable dialogue and debate among various Internet stakeholders around the
world over several years. Extensive input from experts in the Generic Names Supporting
Organization (“GNSQO”) and four years of public comments and revisions created an expectation
that the New gTLD Program would be unbiased and predictable, taking its legitimacy from the
years of careful development and the participation of stakeholders and the public. The program
was expected to be able to run on its own through predictable and approved examination
functions laid out in the New gTLD Program Guidebook and executed by evaluation panels of
experts that were entirely separate from the ICANN Board. Because the Internet is a global
resource, it is vital that the new gTLD process be carried out in accordance with the rules and
procedures that Internet stakeholders so carefully negotiated with ICANN.

9. DCA is one of the applicants participating in the new gTLD expansion program. Itis a

non-profit organization established under the laws of the Republic of Mauritius on 15 July 2010,

“ICANN Bylaws, Art. |, Section 2, “Core (Council of Registrars) Values” [Ex. C-10].

!> According to the website of the new gTLD program, the Generic Names Supporting Organization, a
Supporting Organization that provides advice to the ICANN Board, conducted a study from 2005-2007
and produced recommendations to the ICANN Board on implementing a new gTLD program. Based
upon the resulting report, ICANN developed the first version of the New gTLD Guidebook in 2008. The
Guidebook has gone through several iterations, including at least 5 separate versions, all of which were
available for public comment, until the final Applicant Guidebook based on the GNSO recommendations
and public comments was produced in June 2012. New Generic Top Level Domains, “About the
Program,” at http://newgtlds.icann.org/en/about/program




with its principal place of business in Nairobi, Keri§an 2012, DCA applied to ICANN for the
delegation of the .AFRICA ¢gTLD, an Internet resource that is available for delegation under
ICANN’s New gTLD Progrant’ Its application was supported by letters of endorsement by the
United Nations Economic Commission for Africa and at one stage, the African Union
Commission itself®

10. The dispute arises out of ICANN’s breaches of its Bylaws, Articles of Incorporation, and
the applicable law and rules in its administration of applications for the .AFRICA gTLD, and
specifically, ICANN’s wrongful decision that DCA’s application for .AFRICA should not
proceed because of objections raised by the African Union Commission (“AUC”), the partner of
DCA’s only competitor for .AFRICA, ZA Central Registry NPC trading as Registry.Africa
(“ZACR”).'® ZACR applied for .AFRICA on the invitation of the AUC, the administrative wing

of the African Union, an intergovernmental organization.

11. AUC applied for .AFRICA with ZACR after a failed attempt to reserve the domain name
for the exclusive use of African governmefitsActing on ICANN's advice, the AUC set out to

achieve the same result through the mechanism of ICANN’s Governmental Advisory Committee

16 See Mauritius Revenue Authority response to DCA Trust Application for Registration as a Charitable
Trust, 15 July 2010 [Ex. C-5].

" See New gTLD Application Submitted to ICANN by: DotConnectAfrica Trust (‘DCA New gTLD
Application”) [Ex. C-8].

18 SeeDCA’s Amended Notice of IRP, para. 17.

19 ZACR was previously called Uniforum, and submitted its application for .AFRICA under that name.
See Application Update History, Application ID: 1-1243-89583, at
https://gtldresult.icann.org/applicationstatus/applicationchangehistory/1184.

20 Communiqué, African Union Commission, African ICT Ministerial Round-table on 42nd Meeting of
ICANN, 11 October 2011, p. 4 (Requesting that ICANN “[ilnclude (.Africa, .Afrique, .Afrikia, ...), and

its representation in any other language on the Reserved Names List in order to enjoy the level of special
legislative protection, so to be managed and operated by the structure that is selected and identified by the
African Union”), Annex M hereto.



(“GAC”").?* The GAC is composed of representatives of national governments, the European
Commission and the African Union Commission. Its role is to provide advice to the ICANN
Board on ICANN's activities as they relate to public policy interests and corféerits.role

does not extend to furthering the position of applicants for new gTLDs.

12.  Nevertheless, in November 2012, the AUC filed an Early Warning through the GAC
raising objections to DCA'’s application for .AFRICA. The AUC “express|ed] its objection” to
DCA'’s application, arguing that DCA did not have “the requisite minimum support from African
governments® and that its application “constitutfed] an unwarranted intrusion and interference
on the African Union Commission’s (AUC) mandate from African governments to establish the
structures and modalities for the implementation of the dotAfrica (.Africa) prdject.”

13.  AUC’s Early Warning was accompanied by nearly identically worded Early Warnings
allegedly coming from 16 African governments were also submitted. None of these documents
were dated or signed; some still had empty blanks and highlighted text, showing that they were

form documents presumably prepared by ADC.

2L See Letter from ICANN CEO Stephen Crocker to Elham M. A. Ibrahim Commissioner, Infrastructure
and Energy Commission for the Operation of DotAfrica (8 March 2012), p. 2-3 (advising the AUC that it
would be impermissible to reserve .AFRICA and related strings for the AUC; however the AUC may still
have “prominent role in determining the outcome of any application for these top-level domain strings”)
[Ex. C-24].

22 |CANN Bylaws, Art. XI, Section 2, para. 1(a) [Ex. C-10].

% GAC Early Warning — Submittal Africa-AUC-42560, dated 20 November 2012, p. 1 [Ex. C-33].

24 |d. Several African governments submitted identically worded early warnings in coordination with the
AUC [Ex. C-34].

e, e.g., GAC Early Warning — Submittal and cover Letter from Haruna Iddrisu, MP of the
Republic of Ghana to Dr. Elham M.A. Ibrahim Commissioner, Infrastructure and Energy, African Union
(including highlighted text “Republic of Ghana” on the GAC Advice and asserting in cover letter that Mr.
Iddrisu “conveys support for the AUC’s mandate to apply for the DOTAFRICA (.AFRICA) generic top-
level domain”) [Ex. C-34].



14. DCA alerted ICANN to AUC’s conflict of interest regarding the .AFRICA ¢TLD,
explaining that the AUC was effectively “both an ‘endorser’ and ‘co-applicant’ for the name
string” of .AFRICA?® DCA also pointed out in its response that at least one of the countries
supposedly objecting to its application had officially endorsed that very same applféation.
ICANN did not respond.

15. In April 2013, and apparently in response to AUC’s Early Warning, the GAC issued
advice to ICANN that the DCA application should not be allowed to proceed. The GAC
represented this as so-called “consensus” advice representing the unanimous views of GAC
members® However, this was untrue, since the GAC Advisor for Kenya, Sammy Buruchara,
had informed the GAC in writing before the vote on .AFRICA that “Kenya does not wish to have
a GAC advise [sic] on DotConnect Africa Application for .africa delegatidniDCA protested,
writing to ICANN and attaching emails from Mr. Buruchara demonstrating his objections to the
advice against DCA'’s application. Once again, ICANN ignored DCA’s protests and refused to
allow DCA'’s application for .AFRICA to proceed.

16. DCA subsequently filed a Request for Reconsideration, which ICANN rej&ctéd.

October 2013, DCA filed a Notice of IRP, which it amended in January 20DCA requests a

% DCA Response to ICANN GAC Early Warning Advice, 5 December 2012, p. 4 (objecting that AUC
was “both an ‘endorser’ and ‘co-applicant’ for the name string” of dotAfrica) [Ex. C-35].

2" DCA Response to ICANN GAC Early Warning Advice, 5 December 2012 p. 1 (noting that Kenya had
endorsed DCA'’s application, but had also submitted an Early Warning, without explanation) [Ex. C-35].
SeeKenya Ministry of Information and Communications Letter of Endorsement dated 7 August 2012
[Ex. C-18].

8 GAC Beijing Communiqué, p. 3 [Ex. C-43].
29 GAC Advice Response form for Applicants, dated 8 May 2013, p. 12 (containing screen shot of email)
[Ex. C-41].

% Recommendation of the board Governance Committee (BGC), Reconsideration Request 13-4 (1 August
2013) [Ex. CI-47].
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declaration from the Panel finding ICANN in breach of its Bylaws, Articles of Incorporation, the
rules set forth for the new gTLD program, and the applicable law, and recommending that it
allow DCA'’s application to proceed through the application protess.

II1. STANDARD FOR INTERIM MEASURES OF PROTECTION UNDER ARTICLE 21

17. Article 21 of the ICDR Rules grants broad powers to the Panel and the Emergency
Arbitrator to “take whatever interim measures it deems neces&arin”order to demonstrate
entitlement to interim relief on an emergency basis, a party must indicate the relief requested,
explain why it is entitled to the requested interim relief, and demonstrate why the relief is
required on an emergency baSisLittle other guidance on the applicable standards is available
under the ICDR Rules, and the orders and awards of Emergency Arbitrators under Art. 37 are not
public.

18. However, it is well settled under international law, as reflected across numerous dispute
settlement regimes, that interim emergency relief is appropriate where the decision-maker

applied to hagprima faciejurisdiction over the parties and the dispute; the requested interim

31 DCA’s Amended Notice of IRP, on file with the ICDR.
%2 DCA’s Amended Notice of IRP at para. 48.

% ICDR Rules, Art. 21(1) (“At the request of any party, the tribunal may take whatever interim measures

it deems necessary, including injunctive relief and measures for the protection or conservation of
property”); see also, ICDR Rules, Art. 37(5) (“The emergency arbitrator shall have the power to order or
award any interim or conservancy measure the emergency arbitrator deems necessary, including
injunctive relief and measures for the protection or conservation of propefyf). Convention on the
Settlement of Investment Disputes between States and Nationals of Other States [Washington
Convention], Art. 47 (“Except as the parties otherwise agree, the Tribunal may, if it considers that the
circumstances so require, recommend any provisional measures which should be taken to preserve the
respective rights of either party”); ICSID Arbitration Rules, Rule 39(1) (“At any time after the institution

of proceeding, a party may request that provisional measures for the preservation of its rights be
recommended by the Tribunal. The request shall specify the rights to be preserved, the measures the
recommendation of which is requested and the circumstances that require such measures”).

% |CDR Rules, Art. 37(2).
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relief protects an existing right; the interim relief is necessary; and it is utyeWte address
each of these factors in turn below.

1. The Emergency Arbitrator has Prima Facidurisdiction to Award Interim Relief

19. Under Article 37 of ICDR Rules, an Emergency Arbitrator may be appointed to grant
interim relief after a Request for Arbitration has been filed but before a tribunal has been
constituted®  Although the Supplementary Procedures which govern the IRP proceeding
exclude the application of Article 37,0n 24 March 2014, ICANN expressly consented to the
application of Article 37 in this proceedirfy. Given the mutual consent of the parties, the fact
that DCA has filed an Amended Notice of IRP and the fact that ICANN did not make any
jurisdictional objections in its reply to DCA’s Notice, the Emergency Arbitratophasa facie

jurisdiction to administer interim relief on an emergency basis, including injunctive’relief.

% See, e.g.Burlington Resources Inc. and others v. Republic of Ecuador and Empresa Estatal Petroleos
del Ecuadoy ICSID Case No. ARB/08/5, Procedural Order No. 1 on Burlington Oriente’'s Request for
Provisional Measures, 29 June 2009 (interpreting the interim relief provisions under the Washington
Convention and the ICSID Rules and laying out the four-part test).

% |CDR Rules, Art. 37 (2) (“A party in need of emergency relief prior to the constitution of the tribunal
shall notify the administrator and all other parties in writing of the nature of the relief sought and the
reasons why such relief is required on an emergency basis. The application shall also set forth the reasons
why the party is entitled to such relief.”).

%" Supplementary Procedures, Art. 12 (“Article 37 of the Rules will not apply”) [Ex. &8]also Email

from Carolina Cardenas-Soto to Marguerite Walter (25 March 2014) (“Further to our communication
below, please be advised that there is no Standing Panel yet in place, in addition, Article 37 of the
International Rules does not apply, therefore the only option regarding interim measures at this time is to
make the application to the IRP panel once constituted”).

% Email from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014) (“Given that there is no
Standing Panel yet in place, ICANN does not have any objection to the ICDR appointing a neutral and
allowing that neutral to consider an application from DCA for emergency relief, if DCA chooses to

submit such an application”).

%9 |CDR Rules, Art. 37(5) (“The emergency arbitrator shall have the power to order or award any interim

or conservancy measure the emergency arbitrator deems necessary, including injunctive relief and
measures for the protection or conservation of property”).
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2. DCA is Entitled to the Relief in order to Protect the Rights at Issue in the IRP

20. DCA is entitled to an order preventing ICANN from further alienating the .AFRICA
gTLD through delegation, as well as orders compelling ICANN to provide information as to the
status of the delegation of .AFRICA, in order to enable DCA to safeguard its right to seek relief
in the IRP. DCA asserts three distinct rights, all of which are recognized under international law.
21. First, DCA is entitled to a dispute resolution process that is capable of providing a
meaningful remedy. Under general principles of law, which form part of internation&l &aw,

party to an international dispute resolution process such as this one has a right to preserve the
“effectivity of a possible future award™ When a party enters into a dispute resolution
proceeding that is equipped to render a type of relief, that party has a right to protect the object or
the ability for that relief to eventually be rendered. At the most basic level, in a dispute over
ownership of an asset, a petitioner has a right to ensure that the respondent does not dispose of
the asset before the conclusion of the proce€lding.

22. In this case, the purpose of the IRP is to allow for an independent review of the ICANN
Board’s decisions to remove DCA from competition for .AFRICA in breach of ICANN'’s

Bylaws, Articles of Incorporation, rules and procedures. DCA filed the IRP in order to address

0 SeeArt. 38 of the Statute of the International Court of Justice (identifying sources of international law).
As noted above, a previous IRP Panel has determined that ICANN is bound by international law,
including general principles of law such as good faith.

* see, e.g., Burlington Resourcgmra. 71 (“Thus, at least prima facie, a right to . . . the protection of the
effectivity of a possible future award” could exist under the circumstances). The right to an effective
remedy is a general principle of international law, Universal Declaration of Human Rights, Art. 8
(“Everyone has the right to an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law”).

*2 See, e.g., UNCITRAL Arbitration Rules, Art. 26 (2010) (“An interim measure is any temporary
measure by which, at any time prior to the issuance of the award by which the dispute is finally decided,
the arbitral tribunal orders a party, for example and without limitation, to.... (c) Provide a means of
preserving assets out of which a subsequent award may be satisfied”).
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ICANN’s breaches and to obtain a declaration recommending that ICANN permit DCA to
compete for .AFRICA. If ICANN succeeds in delegating .AFRICA to a third party before the
IRP can conclude, it will unilaterally deprive DCA of the remedy it seeks in the IRP, rendering
this proceeding a meaningless exercise.

23. Second, DCA is entitled to a dispute resolution process that retains its integrity intact,
including a meaningful opportunity to be heard by a panel that is empowered to evaluate the
claims and evidence at issue without one party unilaterally taking actions to render the dispute
resolution process moot. The delegation of .AFRICA to a third party while this proceeding is
pending would prejudice the IRP process its&lfif left unchecked, ICANN would effectively
deprive the Tribunal of its authority to resolve this dispute according to the IRP process that
ICANN itself created. Notably, ICANN has refused to stay its efforts to delegate .AFRICA
because it believes DCA’s case is too “weak” to justify any delay in deledatidat ICANN is

not entitled to substitute its own assessment of the merits of DCA’s claims for that of the
Tribunal, as it seeks to do by delegating .AFRICA to ZACR before this proceeding is completed.
24.  Moreover, until a public announcement was made by someone outside of ICANN
concerning ICANN’s plan to sign a contract with ZACR on 26 March in Beijing, it was
impossible for DCA to ascertain the status of the only other application competing for .AFRICA.

Despite ICANN'’s ostensible commitment to transparency, it posts minimal information on its

*3 See, e.g., UNCITRAL Arbitration Rules, Art. 26 (2010) (“An interim measure is any temporary
measure by which, at any time prior to the issuance of the award by which the dispute is finally decided,
the arbitral tribunal orders a party, for example and without limitation, to....(b) Take action that would
prevent, or refrain from taking action that is likely to cause...(ii) prejudice to the arbitral process itself”).

* See Letter from Jeffery LeVee to Arif Ali (5 February 2014) (justifying ICANN's refusal to comply

with DCA’s demand to stay processing of the .AFRICA applications until the conclusion of the IRP on
ICANN's independent and self-serving opinion that DCA’s case is “weak”).
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website concerning that status of its review of applications for new gtL0s. light of the
complete lack of transparency with which gTLDs are delegated, without an order obligating
ICANN to provide this information to DCA and the Panel, there will be no way of ensuring that
ICANN respects the integrity of this process and DCA’s right to be heard by refraining from
delegating .AFRICA before this process has come to completion.

25. Third and finally, DCA is entitled to maintenance of te&atus quahat existed going

into the IRP, as well as the non-aggravation of the dispute between DCA and IANN. a
long-recognized principle of international law that parties engaged in a dispute resolution must
not proceed outside of the mechanism to altestagis quaso as to infringe upon the rights of

the other party’ Thestatus quaincludes the relationship between the parties and the rights that
each party had when the dispute was submitted for resofiititmterim relief may compel the

parties not only to stay any action that would upsetstagus qupbut in some cases, tribunals

*> The only information available on the ICANN website about ZACR’s application for .AFRICA
consists of a page describing ZACR’s application status as “In PDT.” Application Details, Application
ID: 1-1243-89583, ahttps://gtldresult.icann.org/applicationstatus/amilandetails/1184, a screenshot of
which dated 28 March 2014 is Annex N hereto.

% See, e.g.Burlington Resourcegara. 60 (indicating that the “general right to the status quo and to the
non-aggravation of the dispute” are “self-standing rights,” and when they are threatened, a party is
entitled to protection of those rights regardless of its rights according to the substantive merits of the
dispute); see alsoCertain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) Provisional Measures, Order of 8 March 2011, I.C.J. Reports 2011, para. 62.

* Electricity Company of Sofia and Bulgaria (Belgium v. Bulgaria)ddgment of 5 December 1939, PCIJ

series A/B, No 79, p.199 (outlining the “principle universally accepted by international tribunals...that the
parties to a case must abstain from any measure capable of exercising a prejudicial effect in regard to the
execution of the decision to be given and, in general, not allow any step of any kind to be taken which
might aggravate or extend the disputesde, e.g., UNCITRAL Arbitration Rules, Art. 26 (2010) (“An
interim measure is any temporary measure by which, at any time prior to the issuance of the award by
which the dispute is finally decided, the arbitral tribunal orders a party, for example and without
limitation, to: (a) Maintain or restore the status quo pending determination of the dispute ).

8 SeeBurlington Resourceat paras. 62, 67 (analyzing Electricity Company of Sophia and indicating that

the status quo protected by the right is the status quo that exists at the time the dispute resolution
proceeding commences).
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have ordered a party to reverse action taken that upsestéles qud® In fact, it is in the
interest of neither party to “aggravate or exacerbate” the dispute, “thus rendering its solution
possibly more difficult.’*® By signing a Registry Agreement with ZACR, and thus purporting to
begin the delegation of the .AFRICA gTLD to ZACR, ICANN has squarely violated this
principle and created a situation of competing obligations to DCA and to ZACR.

3. The Interim Relief is Necessary in Order to Protect DCA'’s Procedural Rights

26. The orders requested by DCA are necessary because, without them, DCA will suffer
irreparable harm. Necessity under international law generally means that without the requested
relief, the complaining party will suffer irreparable harm that cannot be adequately compensated
through monetary damages and outweighs the harm that will be suffered by granting the interim
relief>> The analysis involves both a question of whether the harm may be reduced to monetary
compensation and whether the harm suffered by the complaining party without the interim relief

is proportionally greater than the harm suffered by the responding party if the relief is gfanted.

4 Spe, e.g., Partial Award of December 23, 1982, ICC Case No. 3896, 110 Journal du droit international
(Clunet), 1983, pp. 914-918 (compelling the respondent to renounce its call of the claimant’s performance
guarantees, which respondent called after the arbitration commenced).

* Amco Asia Corp. and others v. Republic of Indond#@SID Case No. ARB/81/1), Decision on
Request for Provisional Measures, ICSID Reports, 1993, p. 412.

*1 See, e.g., UNCITRAL Model Law, Art. 17A (“Harm not adequately repaired by an award of damages is
likely to result if the measure is not ordered and such harm substantially outweighs the harm that is likely
to result to the party against whom the measure is directed if the measure is graegedljpMetalclad
Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Interim Decision on
Confidentiality, 27 October 1997, para. 8 (“the measures are urgently required in order to protect its rights
from an injury that cannot be made good by the subsequent payment of damages.”) (applying the
reasoning of the Washington Convention Art.47 to NAFTA 1134 in order to rule on interim measures).

%2 ee, e.gQuiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplin v. Plurinational State of
Bolivia, ICSID Case No. ARB/06/2, Decision on Provisional Measures, 26 February 2010, 1 156, 158
(“The Tribunal considers that an irreparable harm is a harm that cannot be repaired by an award of
damages. . . . However, Claimants have accurately pointed out that the necessity requirement requires the
Tribunal to consider the proportionality of the requested provisional measures. The Tribunal must thus
balance the harm caused to Claimants by the criminal proceedings [which would be stayed by an award of
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27. Without an order preventing ICANN from taking further steps to delegate .AFRICA,
DCA will be unable to obtain a remedy in this IRP. Operation of .AFRICA is a unique right, and
there is no substitute right that could be awarded to DCA. Moreover, it would be impossible to
guantify the harm. DCA was created expressly for the purpose of campaigning for, competing
for and ultimately operating . AFRICA. DCA has numerous charitable initiatives that are based
upon this mission. If it is deprived of the opportunity even to compete to operate .AFRICA,
DCA will be unable to accomplish its charitable aims and will be unable to perform its mandate.
28. The discovery orders are also necessary because without the requested information, DCA
will be unable to ensure that further damage to its rights is not done by ICANN’s continuing to
process the ZACR application. The requested discovery orders are necessary to prevent the
irreparable harm that will result if DCA is denied an opportunity for a meaningful hearing during
the IRP.

29. By contrast, ICANN will suffer no similar harm if the Emergency Arbitrator issues the
orders DCA requests. Regardless of the outcome of the IRP, ICANN will be able to delegate
AFRICA.>® The IRP is meant to be an expedited dispute resolution prfcésslight delay in
delegation is hardly an undue burden compared to the issues at stake. Primary among those
issues are the integrity of the IRP process ICANN has put in place to ensure its accountability
and transparency to the global community of Internet stakeholders, and the irreparable harm that

would be inflicted on DCA if it loses the chance to compete for .AFRICA without even being

provisional measures] and the harm that would be caused to Respondent if the proceedings were stayed or
terminated.”).

*3 Similarly, ZACR may receive the rights to .AFRICA even if DCA is permitted to compete with it
pursuant to ICANN's rules and procedures for the new gTLD program.

> |CANN Bylaws, Art. IV, Section 3, para. 18 (providing that the IRP panel should aim to resolve the
dispute within six months after the request for IRP is filed) [Ex. C-10].
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heard by the Panel. DCA has a right to be heard in a meaningful way in the only proceeding
available to review the ICANN Board’'s decisions. To the extent that ICANN might be in
violation of its obligations to ZACR under the Registry Agreement, it should be noted that a
Registry Agreement is not a guarantee of delegation; moreover ICANN created the situation
where its obligations to its competing stakeholders were in conflict, with full knowledge of the
predicament it was creating.

4. The Interim Relief is Needed Urgently, on an Emergency Basis

30. Finally, the orders DCA requests are needed urgently, on an emergency basis, because
without the order compelling ICANN to stay processing of ZACR’s application, DCA will suffer
irreparable harm before the IRP process can be concluded and indeed, perhaps before the Panel
is constituted. A request for interim measures of protection is considered urgent if, absent the
requested measure, an action that is prejudicial to the rights of either party is likely to be taken
before such final decision is givéh.This standard is sometimes termed “imminent harnia’

light of ICANN’s response to DCA'’s request that it refrain from signing a Registry Agreement
with ZACR — namely, signing the agreement 48 hours ahead of time in order to prevent any
effective intervention by DCA the additional harm DCA seeks to prevent clearly is imminent.
Moreover, ZACR claims that it will have received all rights to .AFRICA by April 2014, and will

begin operating .AFRICA by May 2014.

% Letter from Arif Ali to Jeffrey LeVee (22 January 2014); Email from Jeffrey LeVee to Arif Ali (5
February 2014).

% Burlington Resourcest 73 (indicating that a question is urgent when that question cannot await the
outcome of the proceeding on the merits).

" See, e.g., UNCITRAL Arbitration Rules (2010) (“An interim measure is any temporary measure by

which, at any time prior to the issuance of the award by which the dispute is finally decided, the arbitral
tribunal orders a party, for example and without limitation, to....(b) Take action that would prevent, or

refrain from taking action that is likely to cause, (i) current or imminent harm ”).
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31. The harm DCA seeks to prevent is also imminent because DCA has requested relief in
order to protect its procedural rights: the right to a process that has the potential to produce a
remedy, the right to a meaningful opportunity to present its case, and the right to maintenance of
the status quo existing at the time dispute resolution commenced, without further aggravation of
the dispute. Where the integrity of the dispute resolution process itself is at issue, measures
requested to protect that process are “urgent by definitforfhus, DCA is entitled to interim

relief to protect its procedural rights to a remedy, a meaningful opportunity to be heard, and the
maintenance of its rights under the status quo which existed when DCA brought the IRP.

V. RELIEF REQUESTED

32. In light of the foregoing, DCA respectfully requests the appointment of an Emergency
Arbitrator under Article 37 of the ICDR Rules, and that said Arbitrator provide interim measures
of protection by way of an award pursuant to Article 21 of the Rules as follows:

* An interim award compelling ICANN to stay any further processing of any application
for .AFRICA until the IRP has concluded and the Board has made its decision based
upon the Panel’s declaration;

* An interim award compelling ICANN to disclose in detail all steps taken to date toward
delegating .AFRICA to ZACR, including but not limited to the circumstances of the
Registry Agreement’s signature on or before March 24, 2014; and

* An interim award compelling ICANN to disclose in detail all steps remaining towards
final delegation of the .AFRICA to ZACR and a truthful representation of the dates on

which those steps would be expected to occur if not for an order staying further
processing.

%8 See, e.g.Millicom International Operations B.V. v. Singappt€SID Case No. ARB/08/20, Decision
on the Application for Provisional Measures, (1 Feb 2010) para 153 (“if measures are intended to protect
the procedural integrity of the arbitration...they are urgent by definition”).
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Respectfully submitted,

Arif H. Ali
Counsel for Claimant
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In the matter of an Independent Review Process (IRP) pursuant to the
Internet Corporation For Assigned Names and Number’s (ICANN’s) Bylaws,
the International Dispute Resolution Procedures (ICDR Rules) and the
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Prof. Catherine Kessedjian
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DCA Trust also submitted that on 25 March 2014, as per ICANN'’s
email to the ICDR, “ICANN for the first time informed DCA that it
would accept the application of Article 37 of the ICDR Rules to this
proceeding contrary to the express provisions of the Supplementary
Procedures of ICANN has put in place for the IRP Process.”

In its Request, DCA Trust argued that it “is entitled to an
accountability proceeding with legitimacy and integrity, with the
capacity to provide a meaningful remedy. [...] DCA has requested the
opportunity to compete for rights to .AFRICA pursuant to the rules
that ICANN put into place. Allowing ICANN to delegate .AFRICA to
DCA’s only competitor — which took actions that were instrumental in
the process leading to ICANN'’s decision to reject DCA’s application —
would eviscerate the very purpose of this proceeding and deprive
DCA of its rights under ICANN’s own constitutive instruments and
international law.”

Finally, among other things, DCA Trust requested the following
interim relief:

a. An order compelling ICANN to refrain from any further steps toward
delegation of the .AFRICA gTLD, including but not limited to execution or
assessment of pre-delegation testing, negotiations or discussions relating
to delegation with the entity ZACR or any of its officers or agents; [...]

On 24 April and 12 May 2014, the Panel issued Procedural Order No.
1, a Decision on Interim Measures of Protection, and a list of
questions for the Parties to answer.

In its 12 May 2014 Decision on Interim Measures of Protection, the
Panel required ICANN to “immediately refrain from any further
processing of any application for .AFRICA until [the Panel] heard the
merits of DCA Trust’'s Notice of Independent Review Process and
issued its conclusions regarding the same”.

In the Panel’s unanimous view, among other reasons, it would have
been “unfair and unjust to deny DCA Trust’s request for interim relief
when the need for such a relief...[arose] out of ICANN’s failure to
follow its own Bylaws and procedures.” The Panel also reserved its
decision on the issue of costs relating to that stage of the proceeding
until the hearing of the merits.

On 27 May and 4 June 2015, the Panel issued Procedural Order No.
2 and a Decision on ICANN'’s request for Partial Reconsideration of
certain portions of its Decision on Interim Measures of Protection.
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The IRP is the only independent third party process that allows
review of board actions to ensure their consistency with the Articles
of Incorporation or Bylaws. As already explained in this Panel's 14
August 2014 Declaration on the IRP Procedure (“August 2014
Declaration”), the avenues of accountability for applicants that have
disputes with ICANN do not include resort to the courts. Applications
for gTLD delegations are governed by ICANN’s Guidebook, which
provides that applicants waive all right to resort to the courts:

Applicant hereby releases ICANN [...] from any and all claims that arise out
of, are based upon, or are in any way related to, any action or failure to act
by ICANN [...] in connection with ICANN’s review of this application,
investigation, or verification, any characterization or description of applicant
or the information in this application, any withdrawal of this application or
the decision by ICANN to recommend or not to recommend, the approval
of applicant's gTLD application. APPLICANT AGREES NOT TO
CHALLENGE, IN COURT OR ANY OTHER JUDICIAL FORA, ANY FINAL
DECISION MADE BY ICANN WITH RESPECT TO THE APPLICATION,
AND IRREVOCABLY WAIVES ANY RIGHT TO SUE OR PROCEED IN
COURT OR ANY OTHER JUDICIAL FORA ON THE BASIS OF ANY
OTHER LEGAL CLAIM AGAINST ICANN ON THE BASIS OF ANY
OTHER LEGAL CLAIM.

Thus, assuming that the foregoing waiver of any and all judicial
remedies is valid and enforceable, then the only and ultimate
“accountability” remedy for an applicant is the IRP.

As previously decided by this Panel, such accountability requires an
organization to explain or give reasons for its activities, accept
responsibility for them and to disclose the results in a transparent
manner.

Such accountability also requires, to use the words of the IRP Panel
in the Booking.com B.V. v. ICANN (ICDR Case Number: 50-20-1400-
0247), this IRP Panel to “objectively” determine whether or not the
Board’'s actions are in fact consistent with the Articles of
Incorporation, Bylaws and Guidebook, which this Panel, like the one
in Booking.com “understands as requiring that the Board’s conduct
be appraised independently, and without any presumption of
correctness.”

The Panel therefore concludes that the “standard of review” in this
IRP is a de novo, objective and independent one, which does not
require any presumption of correctness.

With the above in mind, the Panel now turns it mind to whether or not
the Board in this IRP acted or failed to act in a manner inconsistent

22


JP295436
Highlight


144 After reading the Parties’ written submissions concerning the issue of
costs and their allocation, and deliberation, the Panel is unanimous in
deciding that DCA Trust is the prevailing party in this IRP and ICANN
shall bear, pursuant to Article IV, Section 3, paragraph 18 of the
Bylaws, Article 11 of Supplementary Procedures and Article 31 of the
ICDR Rules, the totality of the costs of this IRP and the totality of the
costs of the IRP Provider.

145.As per the last sentence of Article IV, Section 3, paragraph 18 of the
Bylaws, however, DCA Trust and ICANN shall each bear their own
expenses, and they shall also each bear their own legal
representation fees.

146.For the avoidance of any doubt therefore, the Panel concludes that
ICANN shall be responsible for paying the following costs and
expenses:

a) the fees and expenses of the panelists;

b) the fees and expenses of the administrator, the ICDR;

c) the fees and expenses of the emergency panelist incurred
in connection with the application for interim emergency
relief sought pursuant to the Supplementary Procedures
and the ICDR Rules; and

d) the fees and expenses of the reporter associated with the
hearing on 22 and 23 May 2015 in Washington, D.C.

147.The above amounts are easily quantifiable and the Parties are invited
to cooperate with one another and the ICDR to deal with this part of
this Final Declaration.

DECLARATION OF THE PANEL

148.Based on the foregoing, after having carefully reviewed the Parties’
written submissions, listened to the testimony of the three witness,
listened to the oral submissions of the Parties in various telephone
conference calls and at the in-person hearing of this IRP in
Washington, D.C. on 22 and 23 May 2015, and finally after much
deliberation, pursuant to Article IV, Section 3, paragraph 11 (c) of
ICANN’s Bylaws, the Panel declares that both the actions and
inactions of the Board with respect to the application of DCA Trust
relating to the .AFRICA gTLD were inconsistent with the Articles of
Incorporation and Bylaws of ICANN.

149.Furthermore, pursuant to Article IV, Section 3, paragraph 11 (d) of
ICANN’s Bylaws, the Panel recommends that ICANN continue to
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refrain from delegating the .AFRICA gTLD and permit DCA Trust's
application to proceed through the remainder of the new gTLD
application process.

150.The Panel declares DCA Trust to be the prevailing party in this IRP
and further declares that ICANN is to bear, pursuant to Article 1V,
Section 3, paragraph 18 of the Bylaws, Article 11 of Supplementary
Procedures and Article 31 of the ICDR Rules, the totality of the costs
of this IRP and the totality of the costs of the IRP Provider as follows:

a) the fees and expenses of the panelists;

b) the fees and expenses of the administrator, the ICDR;

c) the fees and expenses of the emergency panelist incurred
in connection with the application for interim emergency
relief sought pursuant to the Supplementary Procedures
and the ICDR Rules; and

d) the fees and expenses of the reporter associated with the
hearing on 22 and 23 May 2015 in Washington, D.C.

e) As a result of the above, the administrative fees of the
ICDR totaling US$4,600 and the Panelists’ compensation
and expenses totaling US$403,467.08 shall be born
entirely by ICANN, therefore, ICANN shall reimburse DCA
Trust the sum of US$198,046.04

151.As per the last sentence of Article IV, Section 3, paragraph 18 of the

Bylaws, DCA Trust and ICANN shall each bear their own expenses.
The Parties shall also each bear their own legal representation fees.
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The Panel finally would like to take this opportunity to fondly remember its
collaboration with the Hon. Richard C. Neal (Ret. and now Deceased) and to
congratulate both Parties’ legal teams for their hard work, civilty and
responsiveness during the entire proceedings. The Panel was extremely
impressed with the quality of the written work presented to it and oral advocacy
skills of the Parties’ legal representatives.

This Final Declaration has sixty-three (63) pages.
Date: Thursday, 9 July 2015.

Place of the IRP, Los Angeles, California.

L0l e

%g atherine sedjian Hon. Wiliiam J. Cahill (Ret.)

Babak B: r\q, President
[
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Weil, Gotshal & Manges LLP

1300 Eye Street NW, Suite 900

R Washington, DC 20005-3314

BY E-MAIL +1 202 682 7000 tel
+1 202 857 0940 fax

Arif H. Ali
. +1 (202) 682-7004
April 20, 2014 arif.ali@weil.com

Babak Barin
Barin Avocats
Contact Information
Redacted

Dr. Catherine Kessedjian

Contact Information Redacted

Hon. Richard C. Neal (Ret.)
JAMS

Contact Information
Redacted

Re: ICDR Case 50 2013 00 1083 DotConnectAfrica Trust (DCA Trust) vs. Internet Corporation
for Assigned Names and Numbers (ICANN) — Procedural Proposals

Dear Mr. President and Members of the Panel,

DCA writes in response to ICANN'’s letter of today’s date concerning the scope of the IRP. We also
briefly address ICANN’s categorical refusal to stay processing of ZACR’s application for .AFRICA
until this proceeding has concluded.

First, it is telling that ICANN’s representations as to the scope of this proceeding focus exclusively on
ICANN’s Supplementary Procedures. As their title indicates, the Supplementary Procedures only
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supplement — and do not replace — the ICDR Rules, which, along with associated guidelines, govern this
proceeding. These rules ensure DCA’s right to be fully heard in this proceeding. That right includes the
ability to submit a full written submission on the merits of its claims; the right to the documents on
which ICANN relies for its defenses; and the right to test ICANN’s witnesses. What ICANN may have
intended and what the legal consequences are of the dispute resolution mechanism that ICANN put in
place are for the Panel to decide, not for [CANN to dictate.

The Panel should be guided first and foremost by the text of the ICDR Rules and Supplementary
Procedures — as opposed to ICANN’s current, self-serving gloss on those rules. The Supplementary
Procedures and the ICDR Rules, moreover, ultimately commit the conduct of the IRP to the discretion of
the Panel. In exercising such discretion, the Panel should be guided by the cardinal principle set out in
the ICDR Arbitration Rules that each party be given a full and fair opportunity to be heard; a principle
that must also be viewed in the context of the fact that these proceedings will be the first and last
opportunity that DCA Trust will have to have its rights determined by an independent body. The
principles of fairness and equality set out in the ICDR Arbitration Rules, which have not been derogated
from by ICANN, prohibit ICANN from unilaterally altering the substance of the rules that apply to this
proceeding now that DCA has invoked the IRP.

Second, the Supplementary Procedures do not materially deviate from the rights established under the
ICDR Rules, except with respect to the 25-page limit on the parties’ “initial written submissions” and
the requirement that hearings be limited to “argument only.”

In particular, and in contrast to what ICANN claims, the Supplementary Procedures provide that:

e There will be “initial written submissions” by each party of no more than 25 pages. The word
“initial” confirms that there may be subsequent submissions, subject to the discretion of the
Panel as to how many and how long the additional written submissions should be (Art. 5);

e “All necessary evidence should” be included with the claimant’s initial written submission. The
use of the word “should,” and not “shall,” confirms that it is desirable but not required that all
necessary evidence be included with the Notice of IRP (Art. 5). Thus, nothing precludes the
claimant from adducing additional evidence to rebut ICANN’s defences, as DCA intends to do;

e The IRP Panel may request additional written submissions from either party, or from third
parties, as necessary to render a decision in the matter (Art. 5); and

e As ICANN observes, in the event of an in-person or telephonic hearing, witness statements must
be provided in advance and the hearings “shall be” limited to “argument only” (Art. 4). This
provision does not expressly prohibit cross-examination of witnesses, however, or their
questioning by the Panel. Indeed, it would be highly improper for a party to be allowed to submit
witness testimony that could not then subsequently be tested, whether by opposing counsel or the
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Panelists. It seems impossible and implausible that this is what ICANN intended or what any
Panel could allow. Untested witness testimony is ultimately not worth the paper on which it is-
written.

The Supplementary Procedures are silent on the issue of document production. The ICDR Rules and
Guidelines are the only rules applicable to this issue, giving DCA — and ICANN, should it so desire —
the right to seek documents from the other party. The fact that the Supplementary Procedures say
nothing about document production should be viewed as allowing document requests to be propounded
by the parties, especially where, as here, critical information potentially dispositive of the outcome of
these proceedings lies in ICANN possession, custody and control.

The fact that ICANN’s counsel in this case has consistently opposed the operation of the very rules set
up by ICANN for the IRP is irrelevant. We understand that ICANN would prefer to avoid the kind of
full hearing on the merits that took place in ICM Registry, no doubt because ICANN lost that case. But,
even assuming it were true, as ICANN suggests, that it amended the Supplementary Procedures in order
to prevent any other party from successfully challenging its actions, the Supplementary Procedures do
not restrict the IRP in the manner, or to the extent, that ICANN now argues.

Third, we note that, notwithstanding ICANN’s argument that it engaged experts to amend the
Supplementary Procedures in order to prevent proceedings such as that in the ICM Registry case,
ICANN’s own evidence shows that these experts were engaged to conduct a review of all of ICANN'’s
accountablht?r mechanisms, including requests for reconsideration and the role of the office of the
ombudsman.’ The need to hold ICANN accountable to its stakeholders has been a recurrent issue for
ICANN. Contrary to what ICANN suggests in its letter, the review of ICANN’s accountability
procedures appears to have been motivated as much by concerns about providing for genuine
accountability as by any concerns about costs, much less concerns about an excess of due process for
IRP claimants.’ In fact, ICANN committed to carrying out reviews of its accountability procedures
every three years.” The fact that ICANN’s accountability procedures have undergone revisions is
irrelevant to the question of the scope of this IRP. The text of the Supplementary Procedures is simply
not as restrictive as ICANN would wish in this case.

Fourth, while ICANN claims that delaying the delegation of .AFRICA in order to allow for the full
hearing and evaluation of the parties’ claims and defences would cause it “severe prejudice,” it does not

! See http://www.icann.org/en/news/in-focus/accountability/asep (cited by ICANN in footnote 1 to its
letter of 20 April).

2 See https://community.icann.org/display/ATRT2/Mandate.

1d.
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even attempt to substantiate that claim. It is difficult to see how ICANN would be prejudiced by waiting
a few months in order to allow its own IRP process to proceed according to the rules it has chosen. On
the contrary, ICANN’s alleged commitment to transparency and accountability would be at far greater
risk of harm if ICANN were to succeed in imposing a truncated, summary proceeding on DCA and the
Panel in this matter.

Nor should the Panel be persuaded to quash DCA'’s rights in this proceeding in favour of the alleged
right of ZACR to obtain full rights to operate . AFRICA before the IRP is complete. ICANN has
consistently behaved as if ZACR’s rights trumped those of DCA. It is this very conduct that lies at the
basis of DCA’s claims: it is not for ICANN to decide, for reasons of political expediency or otherwise
outside the rules laid down in its Bylaws, Articles of Incorporation, and the new gTLD Guidebook, that
one applicant “deserves” a domain name more than another.

Finally, ICANN has repeatedly brought attention to the fact that DCA has not submitted a rebuttal to
ICANN’s Response to DCA’s Notice of IRP in order to argue that DCA is incapable of providing such a
rebuttal. There is no basis for making such an inference. DCA will provide its rebuttal according to the
procedures set forth in the ICDR Rules, the Supplementary Procedures, and the Panel’s decision on the
procedural schedule in this matter.

Respectfully submitted,

Arif H. Ali

cc: Carolina Cardenas Soto
Jeffrey LeVee
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Guidebook; [and] ICANN properly denied DCA’s Request for
Reconsideration.””

13)In short, ICANN argued that in these proceedings, “the evidence establishes

that the process worked exactly as it was supposed to work.”8

14)In the merits part of these proceedings, the Panel will decide the above and

other related issues raised by the Parties in their submissions.

III. PROCEDURAL BACKGROUND LEADING TO THIS DECISION

15)On 24 April 2013, 12 May, 27 May and 4 June 2014 respectively, the Panel

issued a Procedural Order No. 1, a Decision on Interim Measures of
Protection, a list of questions for the Parties to brief in their 20 May 2014
memorials on the procedural and substantive issues identified in Procedural
Order No. 1 (“12 May List of Questions”), a Procedural Order No. 2 and a
Decision on ICANN’s Request for Partial Reconsideration of certain portions
of its Decision on Interim Measures of Protection. The Decision on Interim
Measures of Protection and the Decision on ICANN’s Request for Partial
Reconsideration of certain portions of the Decision on Interim Measures of
Protection have no bearing on this Declaration. Consequently, they do not
require any particular consideration by the Panel in this Declaration.

16)In Procedural Order No. 1 and the 12 May List of Questions, based on the

Parties’ submissions, the Panel identified a number of questions relating to
the future conduct of these proceedings, including the method of hearing of
the merits of DCA Trust’s amended Notice of Independent Review Process
that required further briefing by the Parties. In Procedural Order No. 1, the
Panel identified some of these issues as follows:

B. Future conduct of the IRP proceedings, including the hearing of the merits
of Claimant’s Amended Notice of Independent Review Process, if required.

Issues:

a) Interpretation of the provisions of ICANN’s Bylaws, the International Dispute
Resolution Procedures of the ICDR, and the Supplementary Procedures for ICANN
Independent Review Process (together the “IRP Procedure”), including whether
or not there should be viva voce testimony permitted.

b) Document request and exchange.

c) Additional filings, including any memoranda and hearing exhibits (if needed and
appropriate).

7 Ibid.

8 JCANN’s Response to Claimant’s Amended Notice, para. 6. Underlining is from the original text.
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d) Consideration of method of hearing of the Parties, i.e., telephone, video or in-
person and determination of a location for such a hearing, if necessary or
appropriate, and consideration of any administrative issues relating to the
hearing.

17)In that same Order, in light of: (a) the exceptional circumstances of this case;
(b) the fact that some of the questions raised by the Parties implicated
important issues of fairness, due process and equal treatment of the parties
(“Outstanding Procedural Issues”); and (c) certain primae impressionis or
first impression issues that arose in relation to the IRP Procedure, the Panel
requested the Parties to file two rounds of written memorials, including one
that followed the 12 May List of Questions.

18)On 5 and 20 May 2014, the Parties filed their submissions with supporting
material for consideration by the Panel.

IV. ISSUES TO BE DECIDED BY THE PANEL
19)Having read the Parties’ submissions and supporting material, and listened
to their respective arguments by telephone, the Panel answers the following

questions in this Declaration:

1) Does the Panel have the power to interpret and determine the IRP
Procedure as it relates to the future conduct of these proceedings?

2) If so, what directions does the Panel give the Parties with respect to
the Outstanding Procedural Issues?

3) Is the Panel's decision concerning the IRP Procedure and its future
Declaration on the Merits in this proceeding binding?

Summary of the Panel’s findings

20)The Panel is of the view that it has the power to interpret and determine the
IRP Procedure as it relates to the future conduct of these proceedings and
consequently, it issues the procedural directions set out in paragraphs 58 to
61, 68 to 71 and 82 to 87 (below), which directions may be supplemented in
a future procedural order. The Panel also concludes that this Declaration and
its future Declaration on the Merits of this case are binding on the Parties.
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(ii) Accountability of ICANN

35)Consistent with its large and important international responsibilities,
ICANN'’s Bylaws acknowledge a responsibility to the community and a need
for a means of holding ICANN accountable for compliance with its mission
and “core values.” Thus, Article IV of ICANN’s Bylaws, entitled “Accountability
and Review,” states:

“In carrying out its mission as set out in these Bylaws, ICANN should be accountable to
the community for operating in a manner that is consistent with these Bylaws, and with
due regard for the core values set forth in Article I of these Bylaws.”

36)ICANN’s Bylaws establish three accountability mechanisms: the Independent
Review Process and two other avenues: Reconsideration Requests and the
Ombudsman.

37)ICANN’s BGC is the body designated to review and consider Reconsideration
Requests. The Committee is empowered to make final decisions on certain
matters, and recommendations to the Board of Directors on others. ICANN’s
Bylaws expressly provide that the Board of Directors “shall not be bound to
follow the recommendations of the BGC.”

38)ICANN'’s Bylaws provide that the “charter of the Ombudsman shall be to act
as a neutral dispute resolution practitioner for those matters for which the
provisions of the Reconsideration Policy [...] or the Independent Review
Policy have not been invoked.” The Ombudsman’s powers appear to be
limited to “clarifying issues” and “using conflict resolution tools such as
negotiation, facilitation, and ‘shuttle diplomacy’.” The Ombudsman is
specifically barred from “instituting, joining, or supporting in any way any
legal actions challenging ICANN'’s structure, procedures, processes, or any
conduct by the ICANN Board, staff, or constituent bodies.”

39)The avenues of accountability for applicants that have disputes with I[CANN
do not include resort to the courts. Applications for gTLD delegations are
governed by ICANN’s Guidebook, which provides that applicants waive all
right to resort to the courts:

“Applicant hereby releases ICANN [...] from any and all claims that arise out of, are
based upon, or are in any way related to, any action or failure to act by ICANN [...] in
connection with ICANN’s review of this application, investigation, or verification, any
characterization or description of applicant or the information in this application, any
withdrawal of this application or the decision by ICANN to recommend or not to
recommend, the approval of applicant’s gTLD application. APPLICANT AGREES NOT TO
CHALLENGE, IN COURT OR ANY OTHER JUDICIAL FORA, ANY FINAL DECISION MADE
BY ICANN WITH RESPECT TO THE APPLICATION, AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY OTHER JUDICIAL FORA ON THE BASIS

10
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OF ANY OTHER LEGAL CLAIM AGAINST ICANN ON THE BASIS OF ANY OTHER LEGAL
CLAIM.”20

40)Thus, assuming that the foregoing waiver of any and all judicial remedies is
valid and enforceable, the ultimate “accountability” remedy for applicants is
the IRP.

(iii) IRP Procedures

41)The Bylaws of ICANN as amended on 11 April 2013, in Article IV
(Accountability and Review), Section 3 (Independent Review of Board
Actions), paragraph 1, require ICANN to put in place, in addition to the
reconsideration process identified in Section 2, a separate process for
independent third-party review of Board actions alleged by an affected party
to be inconsistent with ICANN'’s Articles of Incorporation or Bylaws.

42)Paragraphs 7 and 8 of Section 2 of the Bylaws, require all IRP proceedings to
be administered by an international dispute resolution provider appointed
by ICANN, and for that IRP Provider (“IRPP”) to, with the approval of the
ICANN’s Board, establish operating rules and procedures, which shall
implement and be consistent with Section 3.

43)In accordance with the above provisions, ICANN selected the ICDR, the
international division of the American Arbitration Association, to be the
IRPP.

44)With the input of the ICDR, ICANN prepared a set of Supplementary
Procedures for ICANN IRP (“Supplementary Procedures”), to “supplement
the [ICDR’s] International Arbitration Rules in accordance with the
independent review procedures set forth in Article IV, Section 3 of the ICANN
Bylaws.”

45)According to the Definitions part of the Supplementary Procedures,
“Independent Review or IRP” refers to “the procedure that takes place upon
filing of a request to review ICANN Board actions or inactions alleged to be
inconsistent with ICANN’s Bylaws or Articles of Incorporation”, and
“International Dispute Resolution Procedures or Rules” refers to the ICDR’s
International Arbitration Rules (“ICDR Rules”) that will govern the process in
combination with the Supplementary Rules.

46)The Preamble of the Supplementary Rules indicates that these “procedures
supplement the [ICDR] Rules in accordance with the independent review
procedures set forth in Article IV, Section 3 of the ICANN Bylaws” and Article

20 Applicant Guidebook, Terms and Conditions for Top Level Domain Applications, para. 6. Capital
letters are from the original text.
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of accountability and transparency would be disserved by a regime that
truncates the usual and traditional means of developing and presenting a
claim.

60)The Panel, therefore, orders a reasonable documentary exchange in these
proceedings with a view to maintaining efficiency and economy, and invites
the Parties to agree by or before 29 August 2014, on a form, method and
schedule of exchange of documents between them. If the Parties are unable
to agree on such a documentary exchange process, the Panel will intervene
and, with the input of the Parties, provide further guidance.

61)In this last regard, the Panel directs the Parties attention to paragraph 6 of
the ICDR Guidelines, and advises, that it is very “receptive to creative
solutions for achieving exchanges of information in ways that avoid costs and
delay, consistent with the principles of due process expressed in these
Guidelines.”

b) Additional filings, including memoranda and hearing exhibits

Parties’ Submissions

62)In the DCA Trust First Memorial, DCA Trust submits that:

“[The] plain language of the Supplementary Procedures pertaining to written
submissions clearly demonstrates that claimants in IRPs are not limited to a single
written submission incorporating all evidence, as argued by ICANN. Section 5 of the
Supplementary Procedures states that ‘initial written submissions of the parties shall
not exceed 25 pages.’ The word ‘initial’ confirms that there may be subsequent
submissions, subject to the discretion of the Panel as to how many additional written
submissions and what page limits should apply.”3°

63)DCA Trust also submits that, “Section 5 of the Supplementary Procedures [...]
provides that ‘[a]ll necessary evidence to demonstrate the requestor’s claims
that ICANN violated its Bylaws or Articles of Incorporation should be part of
the submission.” Use of the word ‘should’—and not ‘shall’—confirms that it is
desirable, but not required that all necessary evidence be included with the
Notice of Independent Review. Plainly, the Supplementary Procedures do not
preclude a claimant from adducing additional evidence nor would it make
any sense if they did given that claimants may, subject to the Panel’s
discretion, submit document requests.”31

64)According to DCA Trust, in addition, “section 5 of the Supplementary
Procedures provides that ‘the Panel may request additional written
submissions from the party seeking review, the Board, the Supporting

30 DCA Trust First Memorial, para.57.
31 1bid, para. 58.
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what it could say in additional briefing that would refute the materials in ICANN’s
presentation. [...] The fact that DCA is unable to identify supplemental witnesses sixth
months after filing its Notice of IRP is strong indication that further briefing would not
be helpful in this case. Second, as ICANN has explained on multiple occasions, DCA
[Trust] has delayed these proceedings substantially, and further briefing would
compound that delay [...] as ICANN noted in its letter of 20 April 2014, despite DCA
[Trust’s] attempts to frame this case as implicating issues ‘reach[ing] far beyond the
respective rights of the parties as concerns the delegation of .AFRICA,” the issues in this
case are in fact extremely limited in scope. This Panel is authorized only to address
whether ICANN violated its Bylaws or Articles of Incorporation in its handling of DCA’s
Application for .AFRICA. The parties have had the opportunity to submit briefs and
evidence regarding that issue. DCA [Trust]| has given no indication that it has further
dispositive arguments to make or evidence to present. The Panel should resist DCA’s
attempt to delay these proceedings even further via additional briefing.”36

The Panel’s directions concerning additional filings

68)As with document production, in the face of Article 16 of the ICDR Rules, the
Panel is of the view that both Parties ought to benefit from additional filings.
In this instance again, while it is possible as ICANN explains, that the drafters
of the Supplementary Procedures may have desired to preclude the
introduction of additional evidence not submitted with an initial statement of
claim, the Panel is of the view that such a result would be inconsistent with
ICANN'’s core values and the Panel’s obligation to treat the parties fairly and
afford both sides a reasonable opportunity to present their case.

69)Again, every set of dispute resolution rules, and every court process that the
Panel is aware of, allows a claimant to supplement its presentation as its case
proceeds to a hearing. The goal of a fair opportunity to present one’s case is
in harmony with ICANN’s goals of accountability, transparency, and fairness.

70)The Panel is aware of and fully embraces the fact that ICANN tried to curtail
unnecessary time and costs in the IRP process. However, this may not be
done at the cost of a fair process for both parties, particularly in light of the
fact that the IRP is the exclusive dispute resolution mechanism provided to
applicants.

71)Therefore, the Panel will allow the Parties to benefit from additional filings
and supplemental briefing going forward. The Panel invites the Parties in this
regard to agree on a reasonable exchange timetable. If the Parties are unable
to agree on the scope and length of such additional filings and supplemental
briefing, the Panel will intervene and, with the input of the Parties, provide
further guidance.

36 Ibid, paras. 26 and 27.
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ICM 1RP, in order to clarify even further that IRPs are not binding, all references in the
Bylaws to the term ‘arbitration’ were removed as part of the Bylaws revisions. ICM had
argued in the IRP that the use of the word ‘arbitration’ in the portion of the Bylaws
related to Independent Review indicated that IRPs were binding, and while the ICM IRP
Panel rejected that argument, to avoid any lingering doubt, ICANN removed the word
‘arbitration’ in conjunction with the amendments to the Bylaws.”52

94)ICANN further submits that:

“[The] amendments to the Bylaws, which occurred following a community process on
the proposed IRP revisions, added, among other things, a sentence stating that
‘declarations of the IRP Panel, and the Board’s subsequent action on those declarations,
are final and have precedential value.” DCA argues that this new language, which does
not actually use the word ‘binding,’ nevertheless provides that IRP Panel declarations
are binding, trumping years of drafting history, the sworn testimony of those who
participated in the drafting process, the plain text of the Bylaws, and the reasoned
declaration of a prior IRP panel. DCA is wrong.”>3

95)According to ICANN:

“[The] language DCA references was added to ICANN’s Bylaws to meet recommendations
made by ICANN’s Accountability Structures Expert Panel (‘ASEP’). The ASEP was comprised
of three world-renowned experts on issues of corporate governance, accountability, and
international dispute resolution, and was charged with evaluating ICANN’s accountability
mechanisms, including the Independent Review process. The ASEP recommended, inter
alia, that an IRP should not be permitted to proceed on the same issues as presented in a
prior IRP. The ASEP’s recommendations in this regard were raised in light of the second IRP
constituted under ICANN’s Bylaws, where the claimant presented claims that would have
required the IRP Panel to [re-evaluate] the declaration of the IRP Panel in the ICM IRP. To
prevent claimants from challenging a prior IRP Panel declaration, the ASEP recommended
that ‘[t]he declarations of the IRP, and ICANN’s subsequent actions on those declarations,
should have precedential value.” The ASEP’s recommendations in this regard did not
convert IRP Panel declarations into binding decisions.”5*

96)Moreover, ICANN argues:

“[One] of the important considerations underlying the ASEP’s work was the fact that
ICANN, while it operates internationally, is a California non-profit public benefit
corporation subject to the statutory law of California as determined by United States
courts. That law requires that ICANN’s Board retain the ultimate responsibility for
decision-making. As a result, the ASEP’s recommendations were premised on the
understanding that the declaration of the IRP Panel is not ‘binding’ on the Board. In any
event, a declaration clearly can be both non-binding and precedential.”>>

97)In short, ICANN argues that the IRP is not binding. According to ICANN, “not
only is there no language in the Bylaws stating that IRP Panel declarations

52 Ibid, para. 6.

53 Ibid, para.7.

54 Ibid, paras. 8 and 9.
55 Ibid, paras.9 and 10.
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are binding on ICANN, there is no language stating that an IRP Panel even
may determine if its advisory Declarations are binding.”>¢ According to
ICANN, words such as “arbitration” and “arbitrator” were removed from the
Bylaws to ensure that the IRP Panel’s declarations do not have the force of
normal commercial arbitration. ICANN also argues that DCA Trust, “fails to
point to a single piece of evidence in all of the drafting history of the Bylaws or
any of the amendments to indicate that ICANN intended, through its 2013
amendments, to convert a non-binding procedure into a binding one.”>”
Finally, ICANN submits that “it is not within the scope of this Panel’s
authority to declare whether IRP Panel declarations are binding on ICANN’s
Board...the Panel does not have the authority to re-write ICANN’s Bylaws or
the rules applicable to this proceeding. The Panel’s mandate is strictly limited
to ‘comparing contested actions of the Board [and whether it] has acted
consistently with the provisions of those Articles of Incorporation and
Bylaws, and [...] declaring whether the Board has acted consistently with the
provisions of those Articles of Incorporation and Bylaws’.”>8

The Panel’s Decision on Binding or Advisory nature of IRP decisions,
opinions and declarations

98)Various provisions of ICANN’s Bylaws and the Supplementary Procedures
support the conclusion that the Panel’s decisions, opinions and declarations
are binding. There is certainly nothing in the Supplementary Rules that
renders the decisions, opinions and declarations of the Panel either advisory
or non-binding.>°

99)In paragraph 1, the Supplementary Procedures define “Declaration” as the
“decisions and/or opinions of the IRP Panel”. In paragraph 9, the
Supplementary Procedures require any Declaration of a three-member IRP
Panel to be signed by the majority and in paragraph 10, under the heading
“Form and Effect of an IRP Declaration”, they require Declarations to be in
writing, based on documentation, supporting materials and arguments
submitted by the parties. The Supplementary Procedures also require the
Declaration to “specifically designate the prevailing party”.60

56 [CANN letter of 2 June 2014 addressed to the Panel.
57 Ibid. Italics are from the original decision.
58 bid.

59 The Reconsideration process established in the Bylaws expressly provides that ICANN’s “Board
shall not be bound to follow the recommendations” of the BGC for action on requests for
reconsideration. No similar language in the Bylaws or Supplementary Procedures limits the effect of
the Panel’s IRP decisions, opinions and declarations to an advisory or non-binding effect. It would
have been easy for ICANN to clearly state somewhere that the IRP’s decisions, opinions or
declarations are “advisory”—this word appears in the Reconsideration Process.

60 Moreover, the word “Declaration” in the common law legal tradition is often synonymous with a
binding decision. According to Black’s Law Dictionary (7t Edition 1999) at page 846, a “declaratory
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VI. DECLARATION OF THE PANEL

129)Based on the foregoing and the language and content of the IRP Procedure,
the Panel is of the view that it has the power to interpret and determine the
IRP Procedure as it relates to the future conduct of these proceedings.

130)Based on the foregoing and the language and content of the IRP Procedure,
the Panel issues the following procedural directions:

(i) The Panel orders a reasonable documentary exchange in these
proceedings with a view to maintaining efficacy and economy, and invites
the Parties to agree by or before 29 August 2014, on a form, method and
schedule of exchange of documents between them;

(ii) The Panel permits the Parties to benefit from additional filings and
supplemental briefing going forward and invites the Parties to agree on a
reasonable exchange timetable going forward;

(iii) The Panel allows a video hearing as per the agreement of the Parties,
but reserves its decision to order an in-person hearing and live testimony
pending a further examination of the representations that will be
proffered by each side, including the filing of any additional evidence
which this Decision permits; and

(iv) The Panel permits both Parties at the hearing to challenge and test the
veracity of statements made by witnesses.

If the Parties are unable to agree on a reasonable documentary exchange
process or to agree on the scope and length of additional filings and
supplemental briefing, the Panel will intervene and, with the input of the
Parties, provide further guidance.

131)Based on the foregoing and the language and content of the IRP Procedure,
the Panel concludes that this Declaration and its future Declaration on the
Merits of this case are binding on the Parties.

132)The Panel reserves its views with respect to any other issues raised by the
Parties for determination at the next stage of these proceedings. At that time,

the Panel will consider the Parties’ respective arguments in those regards.

133)The Panel reserves its decision on the issue of costs relating to this stage of
the proceeding until the hearing of the merits.

32


JP295436
Highlight


This Declaration may be executed in any number of counterparts, each of which
shall be deemed an original, and all of which together shall constitute the
Declaration of this Panel.

This Declaration on the IRP Procedure has thirty-three (33) pages.

Thursday, 14 August 2014

Place of the IRP, Los Angeles, California.

Professor Catherine Kessedjian Hon. Richard C. Neal

Babak Baxmident of the Panel
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L INTRODUCTION

1. In accordance with the Panel’s Procedural Order No. 1, DotConnectAfrica Trust
(“DCA”) hereby provides its submission on the procedures for conducting the Independent
Review Process (“IRP”) it has initiated against the Internet Corporation for Assigned Names and
Numbers (“ICANN”)." This brief addresses the issues raised by the Panel during the 22 April
procedural hearing concerning the appropriate procedures for the IRP, as well as their legal
effect. As set forth below, under the rules that ICANN has established for the IRP, this IRP is an
arbitration, notwithstanding the nomenclature ICANN has dévised to distinguish it from ordinary

international commercial arbitration proceedings.

In any event, the

ICDR Rules and Supplementary Procedures empower the Panel to decide all procedural issues in
dispute, such as the number of additional written pleadings and the conduct of the hearing on the
merits, including the availability of witness testimony.

IL. APPLICABLE RULES AND GOVERNING LAW

2. This IRP is constituted under Article IV, Section 3 of ICANN’s Bylaws.” It is governed
by two complementary sets of procedural rules, the International Dispute Resolution Procedures

(the “ICDR Rules”)’ and ICANN’s Supplementary Procedures for ICANN IRP.* The parties

! See Procedural Order No. 1 (24 Apr. 2014).
2 See ICANN Bylaws [Amended Notice of IRP, Ex. C-10].

} See International Dispute Resolution Procedures, amended and effective as of 1 June 2009, available at
https://www.icdr.org/icdr/ShowProperty?nodeld=/UCM/ADRSTG_002037&revision=latestreleased [Ex. C-M-1].

* See ICANN Supplementary Procedures for IRP [Amended Notice of IRP, Exhibits C-3 and Cc-4].



have agreed that the seat of this proceeding is Los Angeles, California.” Accordingly, California
law and United States federal law constitute the law of the seat and form the relevant legal
background for matters of procedure in this IRP.

3. By selecting the ICDR Arbitration Rules, and representing to gTLD applicants that these
rules (as modified by the Supplementary Procedures) form the dispute resolution regime
applicable to the new gTLD application process, ICANN made a standing offer to applicants that
it would agree to be bound by the terms of those rules and the ICDR’s guidelines on the conduct
of arbitrations, including the ICDR Guidelines for Arbitrators Concerning Exchanges of
Information (the “ICDR Guidelines”).® That offer was accepted by DCA when it initiated these
proceedings.” ICANN’s Supplementary Procedures provide that, in the event of a conflict
between the Supplementary Procedures and the ICDR Rules, the Supplementary Procedures
govern.® Where there is no conflict or where the Supplementary Procedures are silent, the ICDR

Rules govern. The merits of the dispute are governed by ICANN’s Bylaws and Articles of

5 Letter from Jeffrey A. LeVee, Counsel for Respondent, to Carolina Cardenas-Soto, Senior International Case
Manager, ICDR (5 Dec. 2013) [Ex. C-M-2].

¢ See ICDR Guidelines for Arbitrators Concerning Exchanges of Information, available at
https://www.adr.org/aaa/ShowPDF?doc=ADRSTG 002579 [Ex. C-M-3].

7 The system that ICANN has put in place is not dissimilar to the system of “consent” that applies in the context of
investor-state arbitration, where binding dispute resolution in respect of breaches of an investment protection treaty
or of a municipal investment law is based on a standing offer by the state to arbitrate that is contained in an
applicable treaty or investment law. The required agreement to arbitrate is formed when the investor accepts the
offer to arbitrate by filing its request to arbitrate.

¥ ICANN Supplementary Procedures for IRP [Amended Notice of IRP, Exhibits C-3 and C-4].



Incorporation,” the gTLD Applicant Guidebook,'° and international and local law, as provided in

Article 4 of ICANN’s Articles of Incorporation.’

.2 Other U.S. state and federal courts have

identified similar features as determinative of whether a procedure constitutes an arbitration.'®

Practitioners of international arbitration look to the same core elements in defining an arbitration:

® ICANN Articles of Incorporation [Amended Notice of IRP, Ex. C-9].
' oTLD Applicant Guidebook (Version 2012-06-04) [Amended Notice of IRP, Ex. C-1 1].
' See ICANN Articles of Incorporation, Art. 4 [Amended Notice of IRP, Ex. C-9].

12 See Cheng-Canindin v. Renaissance Hotel Assoc., 57 Cal. Rptr. 2d 867, 874 (Cal. Ct. App. 1996) [Ex. C-M-4];
see also American Federation of State, County and Municipal Employees v. Metropolitan Water Dist. of Southern
California, 24 Cal. Rptr. 3d 285, 291 (Cal. Ct. App. 2005) [Ex. C-M-5]; Saeta v. Superior Court, 11 Cal. Rptr. 3d
610, 614(Cal. Ct. App. 2004) [Ex. C-M-6]. The FAA does not define “arbitration.” Most federal courts have
looked to federal law to supply a definition given that the FAA is a federal statue. See, e.g., Fit Tech, Inc. v. Bally
Total Fitness Holding Corp., 374 F.3d 1, 6 (1st Cir. 2004) (finding that “[a]ssuredly Congress intended a ‘national’
definition for a national policy”) [Ex. C-M-7]. Some Circuit Courts of Appeal, however, including the Ninth
Circuit, have held that state law governs. See Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir. 1987)
(applying California law to determine what constitutes an arbitration agreement) [Ex. C-M-8]. But see Portland
General Electric Co. v. U.S. Bank National Assoc., 218 F.3d 1085, 1091 (9th Cir. 2000)(Takima, J., concurring)
[Ex. C-M-9]; id., at 1091-92 (McKeown, J., specially concurring) (applying state law to define “arbitration” under
the FAA because three-judge panel recognized that it was bound by Wasyl, but questioning whether Wasy! was
correctly decided) [Ex. C-M-9].

B See, e.g., Advanced Bodycare Solutions, LLC v. Thione Int’l, Inc., 524 F.3d 1235, 1239 (11th Cir. 2008) (finding
that although the presence or absence of one of the following factors will not always be determinative, to determine
whether a particular dispute resolution mechanism chosen in a contract is a FAA arbitration, courts should look for
“the ‘common incidents’ of ‘classic arbitration,” including (1) an independent adjudicator, (2) who applies
substantive legal standards (i.e. the parties’ agreement and background contract law), (3) considers evidence and
argument (however formally or informally) from each party, and (4) renders a decision that purports to resolve the
rights and duties of the parties, typically by awarding damages or equitable relief”) [Ex. C-M-10]; Harrison v.
Nissan Motor Corp., 111 F.3d 343, 350 (3rd Cir. 1997) (noting that “[a]ithough [arbitration] defies easy definition,



[Vlirtually all authorities would accept that arbitration is a process

by which the parties consensually submit a dispute to a non-

governmental decision-maker, selected by or for the parties, to

render a binding decision resolving a dispute in accordance with

neutral, adjudicatory procedures affording the parties an

opportunity to be heard."
5. Thus, the mere fact that ICANN has labeled this proceeding an independent review
process rather than an arbitration (and the adjudicator of the dispute is called a Panel rather than
a Tribunal) does not change the fact that the IRP — insofar as its procedural framework and the
legal effects of its outcome are concerned — is an arbitration.'> As long as the IRP meets the five

criteria laid down by California and federal law, it is an arbitration no matter what it is called.

We explain below why the IRP meets these criteria.

the essence of arbitration . . . is that, when the parties agree to submit their disputes to it, they have agreed to
arbitrate these disputes through to completion, i.e. to an award made by a third-party arbitrator”) [Ex. C-M-11].

'* GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 246 (2014) [Ex. C-M-12].

13 See, e.g., id., at 244 (“It is trite law in virtually all developed jurisdictions that the label adopted by the parties
themselves for a dispute resolution mechanism is not decisive in determining the true character of that mechanism.
That is true in common law jurisdictions (U.S., English and otherwise), as well as civil law jurisdictions.”). Federal
and state courts, including California state courts, have reached a similar conclusion. See, e.g., Painters District
Council No. 33 v. Moen, 181 Cal. Rptr. 17, 18 (Cal. Ct. App. 1982)(citing General Drivers Union v. Riss & Co., 372
U.S. 517, 519 (1963)(“[T]he failure of the agreement to identify the grievance procedure as ‘arbitration’ is not fatal
to its use as a binding mechanism for resolving disputes between the parties.”) [Ex. C-M-13].



A. The IRP Panel Is A Third-Party Decision-Maker

6. As the name “independent review process” indicates, the IRP Panel is an independent,
third-party decision-maker; that is, unlike other levels of review for ICANN Board actions, it is
independent of ICANN in addition to being independent of DCA.

7. Article 1 of the Supplementary Procedures confirms the Panel’s status as an independent,
third-party decision-maker:

IRP PANEL refers to the neutral(s) appointed to decide the
issue(s) presented. The IRP will be comprised of members of a
standing panel identified in coordination with the ICDR. Certain
decisions of the IRP are subject to review or input of the Chair of
the standing panel. In the event that an omnibus standing panel:
(i) is not in place when an IRP PANEL must be convened for a
given proceeding, the IRP proceeding will be considered by a
one- or three-member panel comprised in accordance with the
rules of the ICDR; or (ii) is in place but does not have the requisite
diversity of skill and experience needed for a particular
proceeding, the ICDR shall identify and appoint one or more
panelists, as required, from outside the omnibus standing panel to
augment the panel members for that proceeding.'®

8. As indicated by this definition, the IRP Panel is a neutral body appointed by the parties
and the ICDR to hear the dispute. It therefore qualifies as a third-party decision-maker for
purposes of defining the IRP as an arbitration.

B. The IRP Panel Was Chosen By The Parties

9. ICANN’s Bylaws contain its standing offer to arbitrate, through the IRP administered by
the ICDR, disputes concerning Board actions alleged to be inconsistent with the Articles of

Incorporation or the Bylaws.'” DCA accepted ICANN’s standing offer to arbitrate by submittin
g

'® ICANN Supplementary Procedures for IRP (emphasis added) [Amended Notice of IRP, Ex. C-3].

' See ICANN Bylaws, Art. IV, § 3(1), 3(7) [Amended Notice of IRP, Ex. C-10].



its Notice of Independent Review (the “Notice™) to the ICDR on 24 October 2013."® Because
ICANN has yet to create a standing IRP panel from which to select panelists, the parties agreed
that DCA’s claims would be heard by a three-member panel; that each party would appoint one
panelist; and that the two party-appointed arbitrators would select the chairperson.'” When the
two party-appointed panelists were unable to agree on a chairperson, the ICDR made the
appointment pursuant to Article 6 of the ICDR Rules.”’ The parties thus chose to submit their
dispute to the IRP Panel for resolution, as with any other arbitration.

C.There Is A Mechanism For Assuring The Neutrality Of The Decision-Maker
10.  As noted above, the Supplementary Procedures provide that the IRP Panel is to be
comprised of “neutral” parties and provide that the panel shall be comprised of members of a
standing IRP panel or as selected by the parties under the ICDR Rules.?’
11.  The ICDR Rules also provide that panelists serving under the rules “shall be impartial
and independent,” and require them to disclose any circumstances giving rise to “justifiable

? Under Atticle 8 of the Rules, a party may

doubts” as to their impartiality or independence.
challenge a panelist if there are circumstances that give rise to such doubts.” In the event that

the challenged panelist does not withdraw, the challenge will be decided by the ICDR

8 DCA Notice of Independent Review (24 Oct. 2013) [Amended Notice of IRP, Ex. C-51].

'* See Email from Marguerite Walter to Carolina Cardenas-Soto and Jeffrey LeVee (8 Jan. 2013) [Ex. C-M-14].
2 ICDR Rules, Art. 6(3) [Ex. C-M-15].

2 Supplementary Procedures, Art. 1[Amended Notice of IRP, Ex. C-3].

2 ICDR Rules, Art. 7 [Ex. C-M-15].

B See id., at Art. 8.



administrator “in its sole discretion.”®* If the challenge is upheld or the arbitrator withdraws, a
replacement arbitrator is to be selected.”

12.  The IRP therefore contains a mechanism for ensuring the neutrality of the decision-
maker, just like any other arbitration.

D. The IRP Provides An Opportunity For Both Parties To Be Heard

13.  The IRP affords both parties an opportunity to be heard, both in writing and orally.
Article 5 of the Supplementary Procedures confirms that both parties have an opportunity to be
heard by means of written submissions:

The initial written submissions of the parties shall not exceed 25
pages each in argument, double-spaced and in 12-point font. All
necessary evidence to demonstrate the requestor’s claims that
ICANN violated its Bylaws or Articles of Incorporation should be
part of the submission. Evidence will not be included when
calculating the page limit. The parties may submit expert evidence
in writing, and there shall be one right of reply to that expert
evidence. The IRP PANEL may request additional written
submissions from the party seeking review, the Board, the
Supporting Organizations, or from other parties.

14, Article 4 of the Supplementary Procedures further provides that the Panel may hold a
hearing in which parties may make oral submissions. In addition, Article 16(1) of the ICDR
Rules provides that the Panel may, subject to the other provisions of the ICDR Rules, conduct
the proceeding in the manner it deems tb be appropriate, “provided that the parties are treated

with equality and that each party has the right to be heard and is given a fair opportunity to

2 1d,at Art. 9.
5 See id., at Art. 10.

26 Supplementary Procedures, Art. 5 [Amended Notice of IRP, Ex. C-3]. The other version of the Supplementary
Procedures posted to the ICDR website when DCA accepted ICANN’s standing offer to arbitrate likewise gives
both parties an opportunity to be heard. The only limitation the other version of the Supplementary Procedures
places on hearings is that “[tJhe IRP should conduct its proceedings by electronic means to the extent feasible,” but
“[w]here necessary, the IRP may conduct telephone conferences.” Supplementary Procedures, Art. 4 [Ex. C-4].



present its case.””’ Moreover, at the conclusion of the proceedings, the IRP Panel “shall make
its declaration solely on the documentation, supporting materials, and arguments submitted by
the parties, and in its declaration shall specifically designate the prevailing party.”®® In other
words, after giving each party an opportunity to be heard, the IRP is limited to making its
decision only on the information properly gleaned through these procedures.

E. The IRP Decision-Making Process Is Final And Binding

15.  During the procedural hearing held on 22 April, ICANN’s counsel disputed the fact that

the IRP is final and binding.

To the extent that the language of the various
instruments drafted by ICANN and governing the IRP is ambiguous on this point, DCA submits
that the Panel should construe that language contra proferentem and find that the IRP results in a

final and binding outcome for the parties.

7 ICDR Rules, Art. 16(1) [Ex. C-M-15].
?8 See ICANN Bylaws, Art. IV, § 3(18) (emphasis added) [Amended Notice of IRP, Ex. C-10].

» See id., at Art. IV § 3(7), (18).



a. The First Layer Of Review: Reconsideration

17.  The first step in the escalating set of review processes available to parties is
reconsideration. Parties may submit a request to ICANN for “reconsideration or review” of an
ICANN action or inaction (a “Reconsideration Request”).>® The process is conducted by the
ICANN Board Governance Committee (the “BGC”) and the Board is not bound to follow the

BGC’s recommendations.’’

The BGC conducts the review process, weighs the evidence, may
even conduct in-person hearings and “makes a final determination or recommendation to the
Board” on the Reconsideration Request.*> If the requestor’s Reconsideration Request is denied,
the requestor may escalate the dispute by entering into a “cooperative engagement” process with
ICANN or move directly to filing a request for independent review.

18.  DCA submitted a Reconsideration Request on 19 June 2013, which BGC denied on
1 August 20133

b. The Second Layer Of Review: Cooperative Engagement

19.  ICANN encourages claimants to enter into a “cooperative engagement” process with
ICANN for purpose of “resolving or narrowing the issues that are contemplated to be brought to

the IRP.™* Although the cooperative engagement process is voluntary, if a party requesting

O 1d, Art. 1V, § 2(2).

U 1d., at Art. IV, § 2(17).

2 Id, at Art. 1V, § 2(2), (12).

3 DCA’s Reconsideration Request Form (19 June 2013) [Amended Notice of IRP, Ex. C-46]; Recommendation of
the BGC Reconsideration Request 13-4, 1 August 2013 [Amended Notice of IRP, Ex. C-47]. See also DCA’s
Amended Notice of IRP, paras. 38-39.

** ICANN Bylaws, Art. IV, § 3(14) [Amended Notice of IRP, Ex. C-10]. If the parties are unable to resolve their
dispute through the cooperative engagement process, the Bylaws urge the parties to participate in a “conciliation



independent review does not first participate “in good faith” in the cooperative engagement and
conciliation processes with ICANN, the Bylaws mandate that the future IRP Panel must award to
ICANN (if ICANN is the prevailing party) all reasonable fees and costs, including legal fees,
incurred in the IRP.*® This amounts to a potential penalty for not first engaging in these non-
binding dispute resolution mechanisms.

20.  On 19 August 2013, DCA informed ICANN of its intent to seek relief via the IRP and, at
ICANN’s suggestion, participated in the cooperative engagement process with ICANN to try to
resolve the issues surrounding DCA’s application.”® DCA and ICANN met on several occasions
as part of the cooperative engagement process but were unable to resolve the dispute. Only after
DCA was unable to resolve its issues with ICANN through the cooperative engagement process
did DCA file its Notice of Independent Review (the “Notice”).”’

c. The Third Layer Of Review: The IRP

21.  The IRP represents a fundamentally different stage of review from those that precede it.
Unlike reconsideration or cooperative engagement, the IRP is conducted pursuant to a set of
independently developed international arbitration rules (as minimally modified) and
administered by a provider of international arbitration services, not ICANN itself. Likewise, the
decision-maker is not ICANN, but a Panel comprised of neutral third parties selected by the

parties in consultation with the ICDR, or appointed pursuant to the ICDR Rules.

period” upon filing a request for independent review. Conciliation is similar to the cooperative engagement process,
except that it involves a neutral party to help narrow the issues in the request for independent review. Bylaws, Art.
IV, § 3(15) [Amended Notice of IRP, Ex. C-10].

¥ Id, at Art. IV, § 3(16).

3 See DCA Notice of Intent (19 Aug. 2013) [Amended Notice of IRP, Ex. C-49]; Letter from Ms. Sophia Bekele
(DCA) to the President/CEO (ICANN) (4 Sept. 2013) [Amended Notice of IRP, Ex. C-50].

%7 See DCA Notice of Independent Review (24 Oct. 2013) [Amended Notice of IRP, Ex. C-51].
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2. The Governing Instruments Of The IRP Confirm That It Is Final And
Binding

23.  The governing instruments of the IRP — i.e, the Bylaws, the ICDR Rules, and the
Supplementary Procedures — confirm that the IRP is final and binding. The powers of the IRP
Panel, and the language used to describe its functions, demonstrate that it is meant to provide a
final and binding decision resolving the dispute between the parties.

a. The Bylaws Describe The IRP In Terms Indicating It Is A Final And
Binding Review

24, In section 3 of Article IV of ICANN’s Bylaws, titled “Accountability and Review,”
ICANN sets forth the procedures for “Independent Review of Board Actions.”® This section
provides that “[a]ny person materially affected by a decision or action by the Board that he or

she asserts is inconsistent with the Articles of Incorporation or Bylaws may submit a request for

3 See ICANN gTLD Guidebook (Version 2012-06-04), Module 6 [Amended Notice of IRP, Ex. C-11].
¥ See id., at Module 6-4.

“ JCANN Bylaws, Art. IV, § 3 [Amended Notice of IRP, Ex. C-10].
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independent review of that decision or action.”' Requests are referred to an IRP Panel that is
charged with “comparing contested actions of the Board to the Articles of Incorporation and
Bylaws.”*

25.  In language echoing the ordinary functions of a court, the Bylaws provide that the IRP
Panel has the authority to “summarily dismiss requests brought without standing, lacking in
substance, or that are frivolous or vexatious” and to “declare whether an action or inaction of the

"8 The power to

Board was inconsistent with the Articles of Incorporation or Bylaws.
summarily dismiss claims deemed frivolous or vexatious by the Panel amounts to the power to
dismiss claims with prejudice. If the JRP Panel has dismissed a claim, then the Panel’s decision
is inherently final and binding because the review stops there.

26.  The Bylaws further provide that the IRP Panel “shall make its declaration” and “in its
declaration shall specifically designate the prevailing party.”** ICANN’s Bylaws are silent on
the definition of “declaration.” However, the Supplementary Procedures clarify that
“declaration” means the “decisions/opinions of the IRP Panel.” A “decision” or “opinion”
connotes judicial finality.

27.  Moreover, the Bylaws provide that the declarations of the IRP Panel, and the Board’s
subsequent actions on those declarations, “are final and have precedential value””* During the

hearing on procedural matters, counsel for ICANN dismissed the use of the word “precedential”

in the Bylaws as not being indicative that IRP declarations are binding. But as the Panel rightly

1 Id., at Art. IV, § 3(2).
214, at Art. IV, § 3(4).
Id, at Art. 1V, § 3(11).
4 Id., at Art. 1V, § 3(18).

* Id., at Art. IV, § 3(21) (emphasis added).
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noted, the word “precedential” indicates a binding outcome. Definitions of the word “precedent”
demonstrate that the use of the word “precedential” in the Bylaws means that IRP Panel
declarations are binding. According to Black’s Law Dictionary, precedent refers to “[a] decided
case that furnishes a basis for determining later cases involving similar facts or issues.”*
Similarly, a scholarly article defines precedent as “a means of enforcing rule-of-law values such
as continuity and predictability.”*’

28.  This is precisely the function that the Bylaws give IRP declarations when they describe
them as “precedential,” i.e., they have a binding and determinative effect on subsequent IRPs in
order to provide continuity and predictability in the accountability standards to which ICANN
will be held. Critically, the version of the Bylaws in force during the JCM IRP did not contain

this language, as discussed below. Thus, the ICM Panel’s conclusion that its declaration was not

binding is not determinative of the effect of this Panel’s declaration under the revised Bylaws.

% Black’s Law Dictionary (9th ed. 2009).

7 Berkolow, Much Ado about Pluralities: Pride and Precedent Amidst the Cacophony of Concurrences, and Re-
percolation after Rapanos, 15 Va. J. Soc. Pol’y & L 299, 306 (2008) [Ex. C-M-16].
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b. The Supplementary Procedures And ICDR Rules Further Confirm
The Binding Authority Of The IRP’s Declaration

29.  Much of the language in the Supplementary Procedures echoes what is contained in the
Bylaws. Together with the ICDR Rules, the Supplementary Procedures confirm that the IRP’s
declaration has binding effect.
30.  The Supplementary Procedures are silent as to the binding effect of the IRP Panel’s
declaration. Article 10 of the Supplementary Procedures describes the form and function of the
Panel’s Declaration as follows:

a. Declarations shall be made in writing, promptly by the IRP

Panel based on the documentation, supporting materials and
arguments submitted by the parties.

b. The declaration shall specifically designate the prevailing party.

c. A declaration may be made public only with the consent of all
parties or as required by law. Subject to the redaction of
Confidential information, or unforeseen circumstances, ICANN
will consent to publication of a declaration if the other party so
request.

d. Copies of the declaration shall be communicated to the parties
by the ICDR.

31.  However, the powers granted to the IRP Panel in the Supplementary Procedures indicate
that declarations are final and binding. In particular, the Supplementary Procedures, like the
Bylaws, grant the IRP Panel the authority to summarily dismiss a request for independent review
“where a prior IRP on the same issue has concluded through declaration.”® In other words, the
doctrine of res judicata applies to IRP Panel decisions. If the declaration of an IRP Panel can

preclude future claims, the declaration necessarily must be final and binding.

¢ Supplementary Procedures § 6 [Amended Notice of IRP, Ex. C-3].
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32. Moreover, and as indicated above, the ICDR Rules apply to all procedural matters not
covered by the Supplementary Procedures. Article 27 of the ICDR Rules specifies that an award
“shall be final and binding on the parties.” Because the Supplementary Procedures do not state
that declarations are not final and binding — and in fact indicate that they are binding because
they have res judicata effect — Article 27 confirms that the declaration of the Panel is final and
binding on DCA and ICANN.

c. The Language Used in the Bylaws to Describe a Non-Binding

Reconsideration Review Mechanism is Different than the Language Used to
Describe the IRP

33.  ICANN knows how to design a non-binding advisory process because it did so with the
reconsideration process. When the language in the Bylaws for reconsideration is compared to
that describing the IRP, it is clear that the declaration of an IRP Panel is intended to be final and
binding.

34.  For example, the Bylaws provide that the BGC “shall act on a Reconsideration Request
on the basis of the written public record” and “shall make a final determination or
recommendation.” The Bylaws even expressly state that “the Board shall not be bound to
follow the recommendations” of the BGC.”

35. By contrast, the IRP Panel makes “declarations”—defined by ICANN in its
Supplementary Procedures as “decisions/opinions”—that “are final and have precedential
value.”! The IRP Panel “shall specifically designate the prevailing party” and may allocate the

costs of the IRP Provider to one or both parties.”> Moreover, nowhere in ICANN’s Bylaws or

* ICANN Bylaws, Art. IV, § 2(14), (16) [Amended Notice of IRP, Ex. C-10].
%0 Jd., at Art. IV, § 2(17) (emphasis added).
U Id., at Art. 1V, § 3(21) (emphasis added).

2 Id., at Art. 1V, § 3(18).
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the Supplementary Procedures does ICANN state that the Board shall not be bound by the
declaration of the IRP. If that is what JCANN intended, then it certainly could have stated it
plainly in the Bylaws, as it did with reconsideration. The fact that it did not do so is telling.

F. The ICM Panel’s Conclusion in ICM v. ICANN that its Declaration was “Advisory
In Effect” Does Not Control

36.  The panel in ICM v. ICANN based its decision that its declaration would not be binding,
“but rather advisory in effect,” on specific language in both a different set of Bylaws and a
different set of Supplementary Procedures than those that apply in this dispute.” As indicated
above, one crucial difference in the Bylaws applicable during ICM was the absence of the
language describing panel declarations as “final and precedential.”

37. At the time ICM v. ICANN was decided, section 3(15) of Article IV of ICANN’s Bylaws
provided that “[w]here feasible, the Board shall consider the IRP declaration at the Board’s next
meeting.”** Despite the ICM Panel’s observation that the attributes of the IRP were “suggestive
of an arbitral process that produces a binding award,” the Panel nevertheless found that “[t]his
relaxed temporal proviso to do no more than ‘consider’ the IRP declaration, and to do so at the
next meeting of the Board ‘where feasible,” emphasizes that it is not binding.”*

38.  Following the ICM declaration, however, ICANN amended this section of its Bylaws to

add a second sentence explaining that the “declarations of the IRP Panel, and the Board’s

subsequent action on those declarations, are final and have precedential value.”® This new

%3 ICM Registry LLC, v. ICANN, ICDR Case No. 50 117 T 00224 08, p. 61 (19 Feb. 2010) [Ex. C-M-17].
* ICANN Bylaws, as amended (29 May 2008), Art. IV, Section 3(15) [Ex. C-M-18].
% JCM Registry LLC, p. 61 [Ex. C-M-17].

56 ICANN Bylaws, Art. IV, § 3(21) (emphasis added) [Amended Notice of IRP, Ex. C-10].
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language undercuts the /CM Panel’s analysis. A “decision” or “opinion” that is “final” and has
“precedential value” is inherently binding.

39.  Interestingly, in finding that the IRP was advisory, the ICM Panel also relied on the fact
that the Bylaws gave the IRP Panel the authority to “declare,” rather than “decide” or
“determine,” whether an action or inaction of the Board was inconsistent with the Articles of
Incorporation or the Bylaws.”’ However, the JCM Panel did not address the fact that the
Supplementary Procedures, which govern the process in combination with the ICDR Rules,
defined “declaration” as “decisions/opinions of the IRP.”*® If a “declaration” is a “decision,”
then surely a panel with the authority to “declare” has the authority to “decide.”

40.  The ICM Panel also found it significant that the Supplementary Procedures adopted for
the IRP omitted Article 27 of the ICDR Rules—which specifies that an award “shall be final and
binding on the parties.” On that basis, the ICM Panel concluded that Article 27 did not apply.>
ICANN’s Supplementary Procedures, however, were—and continue to be—silent on the effect
of an award.®* In the event there is an inconsistency between the Supplementary Procedures and
the ICDR Rules, then the Supplementary Procedures govern; but there is nothing in the
applicable rules suggesting that an oemission of an ICDR Rule means that it does not apply.
Indeed, the very same Supplementary Procedures provide that “the ICDR’s International

Arbitration Rules . . . will govern the process in combination with these Supplementary

37 ICM Registry LLC, p. 61 [Ex. C-M-17].
% Supplementary Procedures §1, copyright (2007) [Ex. C-M-19].
% JICM Registry LLC, p. 61 [Ex. C-M-17].

% See Supplementary Procedures §8, copyright (2007) [Ex. C-M-19]; Supplementary Procedures §10 [Amended
Notice of IRP, Ex. C-3].
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Procedures. Furthermore, it is only in the event there is “any inconsistency” between the

Supplementary Procedures and the ICDR Rules that the Supplementary Procedures govern.®*
41.  Finally, we note that observers of the JCM IRP came away with doubts about the
effectiveness of the IRP for various reasons. One was its expense and lengthiness, as mentioned
by counsel for ICANN during the 22 April procedural hearing.®® But of course, one reason the
ICM proceeding was so expensive was ICANN’s arbitration strategy. (Indeed, ICANN’s
insistence on the narrowest possible interpretation of the rules applicable to this proceeding is
what led the Panel to request briefing on procedural matters, which undeniably will add to the
cost and length of this proceeding as well.) Observers of the /ICM IRP were troubled by
ICANN’s similar strategy in JCM:

In addition to the questions raised about limits of the IRP as an

accountability mechanism, others questioned how ICANN’s

interpretation of the process reflects on ICANN’s commitment to

accountability. Some interviewees expressed the belief that

ICANN’s interpretation of the IRP — that the process should not

entail live testimony, that ICANN should be offered deference

under the business judgment rule, and that the IRP’s decision

should not be binding on the ICANN Board — was inconsistent

with an organization with a mandate to ensure that it is accountable

to its stakeholders.®

42. ICANN’s unwillingness to submit to genuine accountability procedures continues to

trouble the Internet community.” Indeed, ICANN has been described as a “troublesome” model

¢! Supplementary Procedures § 1, copyright (2007) (emphasis added) [Ex. C-M-19].
21d,at§2.

8 See Accountability and Transparency at ICANN, An Independent Review, Final Report, The Berkman Center for
Internet and Society at Harvard University 123 (20 Oct. 2010) [Ex. C-M-20].

® Jd., at pp. 123-24
% See, e.g., Internet Governance Project, “ICANN’s Accountability Meltdown: A four-part series” (31 Aug. 2013)
available at  http://www.internetgovernance.org/2013/08/3 1/icanns-accountability-meltdown-a-four-part-series/;

“Meltdown  IV: How ICANN resists accountability” (18 Sept. 2013) available at
http://www .internetgovernance.org/2013/09/18/meltdown-iv-how-icann-resists-accountability/.
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for Internet governance because “it has monopoly control of a resource space critical to an entire
global infrastructure while being completely disconnected from the normal accountability
mechanisms that guide and constrain other corporations.”®

43.  Even if unwittingly, ICANN has subjected itself to one accountability mechanism that is

genuinely neutral, outside of its control, and capable of providing independent and binding

review of ICANN’s actions: the IRP.

The procedures appropriate and customary in international

arbitration are thus equally appropriate in this IRP. But in any event, and as discussed below, the
applicable rules authorize the Panel to conduct this IRP in the manner it deems appropriate
regardless of whether it determines that the IRP qualifies as an arbitration.

IV. UNDER THE APPLICABLE RULES, THE PANEL HAS THE AUTHORITY TO
DECIDE HOW TO CONDUCT THE INDEPENDENT REVIEW PROCESS

45.  The ICDR Rules expressly provide that the Panel “may conduct the arbitration in

whatever manner it considers appropriate, provided that the parties are treated with equality and

% Intemnet Governance Project, “lCANN, Inc.: Accountability and participation in the governance of critical
Internet resources” (16 Nov. 2009), available at http://www.internetgovernance.org/wordpress/wp-
content/uploads/ICANNInc.pdf. .
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that each party has the right to be heard and is given a fair opportunity to present its case.” Ttis
the Panel—not ICANN—that has the power to decide how to conduct the IRP. The Panel’s
discretion is limited only by mandatory law, the ICDR Rules and the Supplementary
Procedures.®® Under the applicable rules, the Panel is expressly authorized to order additional
written submissions from the parties; may order document exchange and production; and may
examine the parties’ witnesses.

A.The Supplementary Procedures And ICDR Rules Allow For The Submission of
Further Written Pleadings

46.  DCA’s right to be fairly and fully heard in this proceeding includes the right to submit a
written memorial on the merits. This right is consistent with the procedures for commencing an
IRP and the plain language of the applicable rules.

1. Only “Notice” is Required To Commence An IRP, Not A Final Written
Submission On The Merits

47.  DCA initiated this IRP on 24 October 2013 by filing a one-page form with the heading
“Notice of Independent Review” (the “Notice™), as per instructions on ICANN’s website.® As
indicated in DCA’s Amended Notice of IRP, at the time DCA initiated the IRP, the form
available on ICANN’s website consisted of a single page, with space for a signature and date at
the bottom.”” This “first” page of the form does not have a page number on it to indicate that
there is a second page. Nevertheless, ICANN later claimed that DCA was required to complete a

second page as well, which currently is available on ICANN’s website, and submit a 25-page

§7 ICDR Rules, Art. 16 [Ex. CM-15].
8 See Supplementary Procedures [Amended Notice of IRP, Ex. C-3].
% See Notice of Independent Review [Amended Notice of IRP, Ex. C-1].

7 See Amended Notice of IRP, 9 1 n. 1, 41.

20



statement of claim.”’ Curiously, this second page is drafted in a different font size than the first
page, does not contain a space for a signature, and contains substantial waiver language absent
from the single-page document available when DCA filed its Notice in October. DCA submitted
this second page with its Amended Notice of IRP in January 2014.7

48.  The Notice is a simple form that collects basic information about the parties, the nature of
the dispute (inviting claimants to “attach additional sheets, if necessary”), the claim or relief
being sought and desired place of review.”” The instructions on what now appears to be page
one of the Notice direct claimants “to begin proceedings” by sending two copies of the notice
and the filing fee to the ICDR and the original notice to the respondent.”* Nothing in the
applicable rules or pages one or two of the Notice indicate that the form must be accompanied by
a claimant’s final (and only) submission on the merits, as ICANN has argued. Indeed, use of the
word “notice” on the form suggests that it is a preliminary submissibn. The form leaves
claimants a mere fill-in-the-blank space for describing the nature of the dispute and the claim or
relief sought. Such a “notice” to “begin proceedings” can hardly constitute a final submission on

the merits.

" See Letter from Jeffrey A. LeVee, Counsel for Respondent, to Carolina Céardenas-Soto, Senior International Case
Manager, ICDR (27 Nov. 2013) [Ex. C-M-21].

7 See Notice of IRP [Ex. C-2].
7 See Notice of IRP [Ex. C-1].

74 Id
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2. The Additional Requirements Purportedly Imposed By Page Two Of The
Notice Form Cannot Displace The Bylaws, Supplementary Procedures, And ICDR Rules

49.  The sudden appearance of a second page to the notice in or around late November 2013 is
particularly troubling because the acknowledgments on what ICANN calls the second page of
the form contain new language that departs from the Bylaws, the Supplementary Procedures, and
the ICDR Rules in a way that appears designed to undermine the effects of the IRP discussed
above.

50.  For example, the second page of the Notice of Independent Review states, among other
things, that the “ICANN Board’s decision on the prior IRP Panel is final and creates precedent
for future IRP proceedings.”” This language omits the language in the Bylaws concerning the
precedential value of the IRP’s declarations, i.e., that “[d]eclarations of the IRP Panel, and the
Board’s subsequent action on those declarations, are final and have precedential value.”’®
Instead, the finality and precedential value is imputed solely to the decisions of the Board, and
not the IRP Panel.

51.  In addition, the second page of the Notice states that “[i]f the subject matter of the request
is on the same issue as a prior IRP proceeding, the Board’s decision on the prior IRP Panel is
binding and serves as grounds for summary dismissal of the request for Independent review.””’

Again, this language appears designed to displace the res judicata effect of Panel declarations in

order to impute such effect to Board decisions.

7 Notice of IRP (emphasis added) [Ex. C-2].
76 ICANN Bylaws, Art. IV, § 3(21) [Amended Notice of IRP, Ex. C-101].

7 Notice of IRP [Ex. C-2].
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52.  Perhaps not coincidentally, language requiring a 25-page submission is also located on
the second page of the Notice form.” The specific language on page two requiring the claimant
to “state specifically the grounds under which the claimant has standing and the right to assert
[the] clainy,” the requirement that the “decision of the IRP Panel (as reviewed and acted upon by
the Board) must be able to stop the harm,” and the provision that “[i]njury or harm caused by
third parties as a result of acting in line with the Board’s decision is not a sufficient ground for
Independent Review,” is nowhere to be found in the Bylaws or the Supplementary Procedures.”
These requirements only materialized with the second page of the notice sometime toward the
end of November.

53. Regardless of the origin of page two of the notice form, which seems likely to remain
indeterminate, DCA submits that it is the Bylaws, the Supplementary Procedures, and the ICDR
Rules that govern procedural matters in this IRP. Insofar as the language contained on the
disputed second page of the notice form departs from the provisions of those constitutive
documents, it is not controlling on this proceeding. Indeed, given the fact that DCA was not
aware that a second page of the Notice form—Iet alone one with new requirements—even
existed at the time it accepted ICANN’s standing offer to arbitrate, any additional limitations on
its rights purporting to take effect through page two of the notice should be held without effect.
54.  Finally, DCA wishes to note that ICANN’ conduct concerning the issue of the second
page of the Notice form is typical of its approach to any effort to hold it accountable to Internet
stakeholders, including DCA. As the Panel may be aware, ICANN first informed DCA of the

existence of the second page of the form in a letter dated 27 November 2013, over a month after

8 See id.

7 Compare Notice of IRP [Ex. C-2] with ICANN Bylaws [Amended Notice of IRP, Ex. C-10] and Supplementary
Procedures [Amended Notice of IRP, Ex. C-3].
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DCA had filed the one-page notice then on ICANN’s website.®* In the letter, ICANN stated that
it had not received a request for independent review from DCA as required by the Bylaws and
the ICDR Rules, because DCA had only filed the one-page notice form previously on ICANN’s
website, without the 25-page statement referred to on page two of the form. ICANN requested a
copy of these items if they had been filed, but if they had not, it requested that the entire
proceeding be dismissed.®' If ICANN had succeeded in shutting down the IRP on this technical
ground (of questionable validity), DCA would have been deprived altogether of its right to seek
independent review of ICANN’s treatment of its application for .AFRICA since, as ICANN
noted in the letter, a request for independent review must be filed within 30 days of the disputed
Board action — and ICANN had already required DCA to waive its right to seek relief in court.®?

55.  ICANN subsequently agreed to allow DCA to file an Amended Notice, but repeatedly
pressured DCA to do so quickly, objecting to giving DCA additional time to prepare its
submission after it had retained counsel on 31 December 2013. ICANN protested the ICDR’s
decision to grant DCA an additional eight days to file its submission (from 2 January until 10
January). It also objected to DCA’s subsequent request for an additional seven days to file the
Amended Notice (until 17 January), in part because, it said, there was no need for DCA to be
represented by counsel in this proceeding (although of course, ICANN itself had the benefit of

such representation).®>

80 See Letter from Jeffrey A. LeVee, Counsel for Respondent, to Carolina Cardenas-Soto, Senior International Case
Manager, ICDR (27 Nov. 2013) [Ex. C-M-21].

¥ See id.
82 See id,

8 See Email from Jeffrey LeVee to Carolina Cardenas-Soto (8 Jan. 2013) [Ex. C-M-14].
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56.  ICANN now argues that DCA’s written pleadings in this matter should be limited to the
single summary submission that ICANN insisted be submitted under circumstances very
unfavorable to DCA. But such a procedure would be inconsistent with the provisions of the
Supplementary Procedures and ICDR Rules, particularly Article 16(1) of the ICDR Rules, which
requires that the procedural framework of the proceeding provide for equality of arms between
the parties.

B.The Plain Language of the Applicable Rules Contemplate Additional Written
Submissions

57.  The plain language of the Supplementary Procedures pertaining to written submissions
clearly demonstrates that claimants in IRPs are not limited to a single written submission
incorporating all evidence, as argued by ICANN.** Section 5 of the Supplementary Procedures
states that “initial written submissions of the parties shall not exceed 25 pages.”® The word
“initial” confirms that there may be subsequent submissions, subject to the discretion of the
Panel as to how many additional written submissions and what page limits should apply.

58. Section 5 of the Supplementary Procedures also provides that “[a]ll necessary evidence to
demonstrate the requestor’s claims that ICANN violated its Bylaws or Articles of Incorporation
should be part of the submission.”*® Use of the word “should”—and not “shall”—confirms that
it is desirable, but not required that all necessary evidence be included with the Notice of
Independent Review. Plainly, the Supplementary Procedures do not preclude a claimant from
adducing additional evidence nor would it make any sense if they did given that claimants may,

subject to the Panel’s discretion, submit document requests.

% See Supplementary Procedures § 5 [Amended Notice of IRP, Ex. C-3].
¥ 1d.

86 Id
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59.  In addition, section 5 of the Supplementary Procedures provides that the Panel may
request additional written submissions from the party seeking review, the Board, the Supporting

87 Thus, the Supplementary Procedures clearly

Organizations, or from other parties.
contemplate that additional written submissions may be necessary to give each party a fair

opportunity to present its case.

C.Equal Treatment of the Parties and Fairness Requires that the Parties be Given the
Opportunity to Submit Further Briefing on the Merits

60. At the time DCA filed its Amended Notice of Independent Review, DCA was uncertain
about which version of the Supplemental Rules were in effect and applicable to this IRP. One
undated version of the Supplementary Procedures, which DCA now understands is no longer in
effect, merely provides that the IRP “may request additional written submissions.”®® The other
undated version, however, and the one that ICANN maintains is applicable here, contains the
language that “all necessary evidence to demonstrate requestor’s claims . . . should be part of the
submission.”® As we have noted elsewhere, “should” is not mandatory language. In addition,
where one party—DCA—lacked the benefit of knowing which set of rules applied to these
proceedings, it would be particularly unfair to decide this matter on the merits based on the
submissions to date.”® It would also be inconsistent with Article 16(1) of the ICDR Rules, which
requires that the Panel conduct the proceedings such that the parties are “treated with equality”

and “given a fair opportunity” to present their case.”’

87 Id.

88 See Supplementary Procedures, § 5 [Amended Notice of IRP, Ex. C-4].
% See Supplementary Procedures, § 5 [Amended Notice of IRP, Ex. C-3].
% See Amended Notice of Independent Review, para. 1 n. 1.

%! Supplementary Procedures, Art. 16(1) [Amended Notice of IRP, Ex. C-3].
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61.  In addition, as explained below, DCA is seeking document production since information
potentially dispositive of the outcome of these proceedings is in ICANN’s possession, custody or
control. Given that these proceedings may be DCA’s only opportunity to present and have its
claims decided by an independent decision-maker, DCA submits that further briefing on the
merits should be allowed following any and all document production in these proceedings.

62.  For all of these reasons, it would be premature to decide this matter at this time without
further briefing on the merits. In order for the Panel to carry out its duty pursuant to the ICDR
Rules to conduct these proceedings such that the parties are “treated with equality” and each
party is “given a fair opportunity to present its case,” DCA submits that further briefing on the
merits is necessary before the Panel can decide this case.

D. The Applicable Rules Provide For An In-Person Or Electronic Hearing

63.  The parties agree that a hearing on the merits is appropriate in this IRP. DCA
respectfully requests that the Panel schedule a hearing on the merits after document discovery
has concluded and the parties have had the opportunity to file memorials on the merits.
Although the Panel clearly has the authority to conduct a hearing in-person, in the interest of
saving time and minimizing costs, DCA would agree to a video hearing, as stated during the
April 22 hearing on procedural matters.

E. The Applicable Rules Allow Examination Of Witnesses At The Hearing

64.  In April 2013, ICANN amended its Bylaws to limit telephonic or in-person hearings to

“argument only.””> At some point after the JCM Panel’s 2009 decision in ICM v. ICANN,

ICANN also revised the Supplementary Procedures to limit hearings to “argument only.”*®

%2 JCANN Bylaws, Art. IV, § 3(12) [Amended Notice of IRP, C-10].

 ICANN Supplementary Procedures, § 4 [Amended Notice of IRP, C-3]
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Accordingly, and as ICANN argued at the procedural hearing, ICANN’s revised Bylaws and
Supplementary Procedures suggest that there is to be no cross-examination of witnesses at the
hearing. However, insofar as neither the Supplementary Procedures nor the Bylaws expressly
exclude cross-examination, this provision remains ambiguous.

65. Nevertheless, regardless of whether the parties themselves may examine witnesses at the
hearing, it is clear that the Panel may do so. Article 16(1) provides that the Panel “may conduct
the arbitration in whatever manner it considers appropriate, provided that the parties are treated
with equality and that each party has the right to be heard and is given a fair opportunity to
present its case.” It is, moreover, customary in international arbitration for tribunal members to
question witnesses themselves — often extensively — in order to test their evidence or clarify facts
that are in dispute.

66.  In this case, ICANN has submitted witness testimony that, among other things, purports
to rely on secret documents that have not been provided. As long as those documents are
withheld from DCA, it is particularly important for that witness testimony to be fully tested by
the Panel, if not by the parties. Particularly in light of the important issues at stake in this matter
and the general due process concerns raised when parties cannot test the evidence presented
against them, DCA strongly urges the Panel to take full advantage of its opportunity to question
witnesses. Such questioning will in no way slow down the proceedings, which DCA agrees are
to be expedited — but not at the cost of the parties’ right to be heard, and the Panel’s right to
obtain the information it needs to render its decision.

F. Document Production Is Available And Appropriate In This Proceeding

67.  As we have previously explained, by choosing the ICDR Rules, the parties also chose the

associated ICDR guidelines including the Guidelines for Arbitrators Concerning Exchanges of
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Information.”* The ICDR Guidelines provide that “[plarties shall exchange, in advance of the
hearing, all documents upon which each intends to rely.””> Furthermore, the Panel also may,
upon application, “require one party to make available to another party documents in the party’s
possession, not otherwise available to the party seeking the documents, that are reasonably
believed to exist and to be relevant and material to the outcome of the case.”® Nothing in the
Bylaws or the Supplementary Procedures excludes such document production, leaving the ICDR
Rules to cover the field.

68.  Given that ICANN relies in its written submission on documents it has not provided,
allowing document production in this matter is essential to ensure that the parties are “treated

?7 General principles of

with equality” and are given a “fair opportunity” to present their case.
equality, fairness and due process weigh heavily in favor of allowing document production,
particularly where the parties do not have the ability to cross-examine witnesses and test the
evidence presented against them. Document production is also important because critical
information potentially dispositive of the outcome of these proceedings lies in ICANN’s
possession, custody and control. Furthermore, these proceedings are presumptively the first and
last opportunity for DCA to have its rights determined by an independent decision-maker. DCA
thus urges the Panel to exercise its authority pursuant to the ICDR Rules to “order the parties to

produce documents, exhibits or other evidence it deems necessary or appropriate.”®

% See Letter from Arif H. Ali, Counsel for Claimants, to Babak Barin, Dr. Catherine Kessedjian and the Hon.
Richard C. Neal, the IRP Panel (17 Apr. 2014) [C-M-22]; Letter from Arif H. Ali, Counsel for Claimants, to Babak
Barin, Dr. Catherine Kessedjian and the Hon. Richard C. Neal, the IRP Panel (20 Apr. 2014) [C-M-23].

% ICDR Guidelines § 2 [Ex. C-M-3].

% Id., at § 3(a).

" ICDR Rules, Art. 16 [C-M-15].

% Id., at Art. 19(3).
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V. CONCLUSION
69.  Based on the foregoing, DCA respectfully requests that the Panel issue a procedural order

declaring that—

e Each party shall have the opportunity to request documents from the other, and to seek an
order from the Panel compelling production of documents if necessary;

e Each party shall have the opportunity to submit one additional written pleading on the
merits of this dispute;

e There will be a hearing on the merits conducted by videoconference; and

o The Panel retains the discretion to examine witnesses at the hearing.

Respectfully submitted,

Arif H. Ali
Marguerite C. Walter
Erica Franzetti

Weil, Gotshal & Manges llp
1300 Eye Street NW, Suite 900
Washington, DC 20005-3314
+1 202 682 7000 (tel.)

+1 202 857 0940 (fax)

Counsel for Claimant

5 May 2014
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Internet Corporation for Assigned Names and Numbers,
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DCA’S RESPONSE TO THE PANEL’S QUESTIONS ON PROCEDURAL
ISSUES

Weil, Gotshal, Manges, LLP
1300 Eye Street, NW, Suite 900
Washington, DC 20005
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Fax: +1 202 857 0940

Counsel for Claimant

20 May 2014
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. INTRODUCTION

1. DCA hereby provides its responses to the questions posed by the IRP Panel on 12 May 2014.

1. THE IRP PANEL HAS THE DISCRETION TO DETERMINE THAT THE IRP IS
FINAL AND BINDING PURSUANT TO THE DOCUMENTS GOVERNING THE PROCESS
AND CALIFORNIA LAW (Questions 1-9, 12-16)

2. The documents ICANN itself drafted provide the foundation for responding to the Panel’s
questions.” ICANN selected the ICDR to administer the IRP under both the Supplementary Procedures
and the ICDR Rules.®* Within this framework, the Panel “may conduct the arbitration in whatever
manner it considers appropriate, provided that the parties are treated with equality and that each party
04

has the right to be heard and is given a fair opportunity to present its case.

A. The IRP Is Final and Binding Pursuant to the Documents Governing the IRP
Process (Question 16)

3. The IRP Panel’s declaration is final and binding according to these governing documents.’
ICANN gave the IRP Panel the power to “declare whether an action or inaction of the Board was

"% and provided that the “declarations” of the

inconsistent with the Articles of Incorporation or Bylaws
IRP Panel are “final and have precedential value.”” ICANN is correct that “Section 3 never refers to
the IRP panel’s declaration as a ‘decision’ or ‘determination,””® but the Supplementary Procedures—the

procedures that ICANN designed to govern the IRP—define “declaration” as “decisions/opinions of

! See Questions for the Parties” Representatives to Address in Their Rebuttal Memorials of 20 May 2014 (12 May 2014).

2 ICANN created the IRP to provide for “independent third-party review of Board actions alleged by an affected party to be inconsistent
with the Articles of Incorporation or Bylaws.” ICANN Bylaws, § 3(1) [Amended Notice of IRP, Ex. C-10]. The documents which control
the proceeding are the ICANN Bylaws, the ICANN Supplementary Procedures for IRP and the ICDR Rules.

3 See ICANN Supplementary Procedures for IRP [Amended Notice of IRP, Exhibit C-3]. The Supplementary Procedures provide that, in
the event of a conflict between the Supplementary Procedures and the ICDR Rules, the Supplementary Procedures govern. Where there is
no conflict or where the Supplementary Procedures are silent, the ICDR Rules govern. See id., at § 2.

4 ICDR Rules, Art. 16 (emphasis added) [Ex. C-M-15]; see also DCA’s Submission on Procedural Issues, para. 45 (5 May 2014).
5> See DCA’s Submission on Procedural Issues, paras. 23-35.

® ICANN Bylaws, Art. IV, § 3(11)(c) [Amended Notice of IRP, Ex. C-10].

"1d., at Art. 1V, § 3(21).

8 ICANN’s Memorandum Regarding Procedural Issues, para. 33.



the IRP PANEL.” By contrast, ICANN used different terminology to describe the reconsideration
process in order to leave no doubt that that process is non-binding, specifying that the Board need not
follow Board Governance Committee recommendations.™

B. ICANN Submitted Itself to the Jurisdiction of the IRP Panel Because Its Bylaws
Contain a Standing Offer to Arbitrate Claims (Question 5)

4. ICANN’s Bylaws contain its standing offer to arbitrate disputes concerning Board actions, much
as some sovereign States provide a standing offer to arbitrate investment disputes in bilateral or
multilateral treaties.> On 24 October 2013, DCA accepted ICANN’s standing offer to arbitrate by
submitting its Notice of Independent Review (the “Notice”) to the ICDR.®® Thus, this process is
consensual.

C. As The Sole Process Through Which DCA Can Pursue Its Claims Against ICANN,
The IRP Must Be Capable Of Providing A Final and Binding Decision In This Matter
(Questions 1-6, 12-15)

5. The New gTLD Applicant Guidebook (the “Guidebook™) shepherds applicants through the new
gTLD application and evaluation process.** Module 6 of the Guidebook contains eight pages of terms
and conditions that an applicant “agrees to . . . without modification” by submitting an application for a
gTLD, including significant waivers of rights: **

APPLICANT AGREES NOT TO CHALLENGE, IN COURT OR IN ANY
OTHER JUDICIAL FORA, ANY FINAL DECISION MADE BY ICANN
WITH RESPECT TO THE APPLICATION, AND IRREVOCABLY WAIVES
ANY RIGHT TO SUE OR PROCEED IN COURT OR ANY OTHER
JUDICIAL FOR A [SIC] ON THE BASIS OF ANY OTHER LEGAL CLAIM
AGAINST ICANN AND ICANN AFFILIATED PARTIES WITH RESPECT
TO THE APPLICATION. ... PROVIDED, THAT APPLICANT MAY

° ICANN Supplementary Procedures for IRP, § 1 [Amended Notice of IRP, Exhibit C-3]. A decision or opinion connotes finality. See
BLACK’S LAW DICTIONARY (9th ed. 2009) (defining “opinion” as “[a] court’s written statement explaining its decision in a given
case,” and “decision” as “[a] judicial or agency determination after consideration of the facts and the law; esp., a ruling, order, or judgment
pronounced by a court when considering or disposing of a case”) [Ex. C-M-24].

10 See ICANN Bylaws, Art. 1V, § 2 [Amended Notice of IRP, Ex. C-10]; see also DCA’s Submission on Procedural Issues, paras. 33-35
(5 May 2014).

1 See ICANN Bylaws, Art. 1V, § 3(1), 3(7) [Amended Notice of IRP, Ex. C-10].

12 DCA Notice of Independent Review (24 Oct. 2013) [Amended Notice of IRP, Ex. C-51].
13 See ICANN Guidebook (Version 2012-06-04) [Amended Notice of IRP, Ex. C-11].
141d., Module 6.
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UTILIZE ANY ACCOUNTABILITY MECHANISM SET FORTH IN
ICANN’S BYLAWS FOR PURPOSES OF CHALLENGING ANY FINAL
DECISION MADE BY ICANN WITH RESPECT TO THE APPLICATION."

Applicants also forgo the right to recover “any application fees, monies invested in business
infrastructure or other startup costs and any and all profits that applicant may expect to realize from the
operation of a registry for the TLD.”*® In exchange for waiving these significant legal rights, Section 6
of Module 6 grants applicants the right to challenge a final decision of ICANN through the
accountability mechanisms set forth in ICANN’s Bylaws, including the IRP."

6. As a result, the IRP is the sole forum in which an applicant for a new gTLD can seek
independent, third-party review of Board actions. Remarkably, ICANN makes no reciprocal waivers
and instead retains all of its rights against applicants in law and equity. ICANN cannot be correct that
the IRP is a mere “corporate accountability mechanism.”*® Such a result would make ICANN—the
caretaker of an immensely important (and valuable) global resource—effectively judgment-proof.

7. It is fundamentally inconsistent with California law, U.S. federal law, and principles of
international law for ICANN to require applicants to waive all rights to challenge ICANN in court or
any other forum and not provide a substitute accountability mechanism capable of producing a binding
remedy.’® Such one-sided terms imposed on parties signing litigation waivers have been flatly rejected

by California courts.”> Where California courts have considered and upheld broad litigation waivers, the

5 1d., Module 6(6) (emphasis added).
16

Id.
17 gee id.

'8 |ICANN’s Memorandum Regarding Procedural Issues, para. 19 (5 May 2014). We are not aware of nor has ICANN cited any genuine
support for its argument that ICANN would be in violation of California law if the Panel’s decision on whether ICANN acted consistently
with its Articles of Incorporation and Bylaws is final and binding on both parties.

19 California law and United States federal law constitute the law of the seat and form the relevant legal background for matters of
procedure in this IRP. The merits of the dispute are governed by ICANN’s Bylaws and Articles of Incorporation, the gTLD Applicant
Guidebook, and international and local law, as provided in Article 4 of ICANN’s Articles of Incorporation. See DCA’s Submission on
Procedural Issues, paras. 2-3 (5 May 2014). In response to the Panel’s Question 12, we are not aware of any other case (aside from ICM v.
ICANN) in which a decision-maker has upheld an arbitration-like proceeding that was non-binding yet foreclosed the claimant from
seeking any other remedies.

2 gee, e.g., Little v. Auto Stiegler, Inc., 63 P.3d 979, 987 (Cal. 2003) [Ex. C-M-25]; Saika v. Gold, 56 Cal. Rptr. 2d 922, 923 (Cal. Ct. App.
1996) [Ex. C-M-26]; Beynon v. Garden Grove Medical Group, 161 Cal. Rptr. 146 (Cal. Ct. App. 1980) [Ex. C-M-27].
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alternative to court litigation provided by the parties’ contract is inevitably a binding dispute resolution
mechanism.?* Thus, in order for this IRP not to be unconscionable, it must be binding.
1. The Principle of Contra Proferentem Should Apply to the Terms Governing

the IRP Because Section 6 of Module 6 of the Guidebook is an Unenforceable
Adhesion Contract (Question 6)

8. Module 6 of the Guidebook is an adhesion contract under California law.?> ICANN, the party
that holds all of the power to decide who is awarded gTLDs, drafted Module 6 of the Guidebook to
apply to all applicants on a “take it or leave it” basis. When an applicant submits its application, the
applicant agrees to be bound by the terms and conditions “without modification.”?® Furthermore, DCA
had no other option to obtain the rights to .AFRICA but to apply to ICANN and be bound by ICANN’s
terms, including those governing its right to relief in the IRP—the only process through which DCA can
pursue its claims against ICANN.

9. California law supports applying the principle of contra proferentem to adhesion contracts,
particularly in situations such as this where there is a significant imbalance of power between the

parties.?* Accordingly, all ambiguities in the documents governing the IRP should be construed against

ICANN.
2. The Panel May Limit the Application of Certain Terms Governing the IRP
Because the Agreement to Use the IRP is Procedurally and Substantively
Unconscionable (Questions 1-6, 12-15)

10. If the Panel were to find that the IRP were a non-binding procedure that wholly replaces any

right of applicants to seek redress against ICANN in any other forum, this proceeding would be

unconscionable under California law. A contractual clause or agreement is unenforceable under

2 See, e.g., Little v. Auto Stiegler, Inc., 63 P.3d 979 [Ex. C-M-25]; Saika v. Gold, 56 Cal. Rptr. 2d 922 [Ex. C-M-26]; Beynon v. Garden
Grove Medical Group, 161 Cal. Rptr. 146 [Ex. C-M-27] (each upholding the arbitration clause, absent the portion providing for appeal).

22 An *adhesion contract’ is a standardized contract, which, imposed and drafted by the party of superior bargaining strength, relegates to
the subscribing party only the opportunity to adhere to the contract or reject it.” Mance v. Mercedes-Benz USA, 901 F. Supp. 2d 1147, 1159
(N.D. Cal. 2012) [Ex. C-M-28]; Armendariz v. Found. Health Psychcare Servs., Inc., 6 P.3d 669, 689 (Cal. 2000) [Ex. C-M-29]; see, e.g.,
Saika v. Gold, 56 Cal. Rptr. 2d 922, 925 (Cal. Ct. App. 1996) [C-M-26].

2 |CANN Guidebook (Version 2012-06-04), Module 6 [Amended Notice of IRP, Ex. C-11].

2 See Acorn v. Household Int’l, Inc., 211 F. Supp. 2d 1160, 1173 (N.D. Cal. 2002) [Ex. C-M-30]; Lawrence v. Walzer & Gabrielson, 256
Cal. Rptr. 6 (Cal. Ct. App. 1989) [Ex. C-M-31].



California law if it is both procedurally and substantively unconscionable.”®

California courts apply a
‘sliding scale’ analysis in making this determination . . .the more substantively oppressive the contract
term, the less evidence of procedural unconscionability is required to come to the conclusion that the
term is unenforceable, and vice versa.””?

11. Procedural unconscionability arises from the manner of negotiation.””  While there is no
consensus among California courts that an adhesion contract is ipso facto procedurally unconscionable,
at a minimum, adhesion contracts notify courts that a contract may be procedurally unconscionable.?
Courts have found that “negotiations” where one party has no real negotiating power—like DCA when
it submitted its application for a new gTLD—are oppressive for purposes of procedural
unconscionability under California law.?

12, California courts recognize a heightened degree of procedural unconscionability where there is a
lack of disclosure of terms to the weaker party or when the weaker party is bound to terms that are
subject to change at the discretion of the stronger party.®® As we have argued elsewhere, the language
ICANN used in the documents governing the IRP suggests that the IRP Panel’s decision is final and
binding on ICANN.*" Yet ICANN now denies that the impression it has given applicants is correct. In

addition, ICANN reserved all rights to modify its Bylaws at any time during the gTLD application

process.>  While ICANN has not modified the IRP process in the Bylaws since DCA filed its

% See Pokorny v. Quixtar, 601 F.32 987, 996 (9th Cir. 2010) (citing Davis v. O’Melveny & Myers, 485 F.3d 1066, 1072 (9th Cir. 2007) [
Ex. C-M-32].
% |d. (quoting Davis v. O’Melveny & Myers, 485 F.3d at 1072).

27 See AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1746, 179 L. Ed. 2d 742 (2011) [Ex. C-M-33]; Chavarria v. Ralphs Grocery
Co., 733 F.3d 916, 922 (9th Cir. 2013) [Ex. C-M-34].

% 5ee Roman v. Superior Court, 92 Cal. Rptr. 3d 153, 161 (Cal. Ct. App. 2009) [Ex. C-M-35]; see generally Mance v. Mercedes-Benz USA,
901 F. Supp. 2d 1147, 1160 (N.D. Cal. 2012) [Ex. C-M-28]; Armendariz v. Found. Health Psychcare Servs., Inc., 24 Cal. 4th at 113 [Ex.
C-M-29].

2 gee, e.g., Pokorny v. Quixtar, Inc., 601 F.3d at 996 (describing the “oppression” element of procedural unconscionability) [Ex. C-M-32].
% see Chavarria v. Ralphs Grocery Co., 733 F.3d at 923 [Ex. C-M-34].

%! see DCA’s Submission on Procedural Issues, paras. 23-35 (5 May 2014).
32 |CANN Bylaws, Art. XIX [Amended Notice of IRP, Ex. C-10].



application, ICANN did modify the IRP proceeding in December 2012, after the application period for
new gTLDs had opened and closed.*®

13. The terms of the Guidebook are “oppressive” because applicants like DCA have no opportunity
to negotiate the terms and conditions. ICANN is uniquely positioned to distribute TLDs, and applicants
wishing to operate one have literally no other market to turn to in order to operate a TLD on the public
Internet.®* Because all individuals wishing to operate a new gTLD were required to sign an application
in 2012 waiving all their legal rights against ICANN, Module 6 is clearly oppressive under California
law. Similarly, because ICANN reserves the sole right to modify the terms of that waiver by modifying
its IRP procedures under the Bylaws and Supplementary Procedures, applicants signing Module 6 are
subject to an element of surprise. Finally, in this case, DCA was subject to surprise because ICANN has
argued an interpretation of its IRP rules that contradicts the reasonable reading that IRP procedures will
be “final and binding.” Thus, Section 6 of Module 6 and the IRP procedures are procedurally
unconscionable.

14.  The terms of Section 6 of Module 6 and the IRP as interpreted by ICANN are also substantively
unconscionable because the nature of the terms is so unjustifiably one-sided that it “shocks the
conscience.”® Courts determine substantive unconscionability on a case-by-case basis; however, terms
which have been found substantively unconscionable include (i) a one-sided obligation that the weaker

party utilize alternative dispute resolution, while the stronger party retains all legal rights;* (ii) a clause

% The application period for new gTLDs opened on 12 January 2012, and all applications were required to be submitted by the closing date
of 20 April 2012. See “New gTLD Program,” ICANNwiki.com, http://icannwiki.com/index.php/New_gTLD_Program. Meanwhile,
ICANN modified its Bylaws on 16 March 2012, 20 December 2012, 11 April 2013 and 7 February 2014. The 20 December 2012
modification resulted in significant changes to the IRP process.

3 Notably, however, the lack of negotiation of Module 6 of the Guidebook could be considered equally oppressive for the purposes of
procedural unconscionability under California law, even if there were an alternate provider for TLDs. See Pokorny v. Quixtar, Inc., 601
F.3d at 997 [Ex. C-M-32].

% Chavarria v. Ralphs Grocery Co., 733 F.3d at 923 [Ex. C-M-34].

% See Pokorny v. Quixtar, Inc., 601 F.3d at 1001 [Ex. C-M-32]; Nyulassy v. Lockheed Martin Corp., 16 Cal.Rptr.3d at 307 [Ex. C-M-36];
Little v. Auto Stiegler, Inc., 29 Cal. 4th 1064, 63 P.3d 979 (2003) [Ex. C-M-25]; Saika v. Gold, 49 Cal. App. 4th 1074, 56 Cal. Rptr. 2d 922
(1996) [C-M-26]; Beynon v. Garden Grove Medical Group, 100 Cal.App.3d 698, 161 Cal. Rptr. 146 (1980) [Ex. C-M-27].



which allows the stronger party to unilaterally modify the terms of the arbitration agreement;*’ (iii) an
obligation that the weaker party initially utilize a non-binding mechanism that provides the stronger
party a “free peek” at the weaker party’s evidence;*® (iv) stringent time limits imposed only on the
weaker party;* and (v) an effect that is binding only on the weaker party.”® ICANN’s interpretation of
the rules governing this proceeding implicates every single one of these factors. To highlight a few—

e Applicants surrender all rights to bring suit against ICANN and must
utilize the IRP process, whereas ICANN retains all legal rights against
applicants;*

e ICANN reserves the power to unilaterally alter the IRP process;*?

e ICANN effectively forces applicants to give ICANN a “peek” at their
cases, by imposing fee sanctions on applicants who do not utilize the
cooperative engagement process prior to filing an IRP;*®

e Strict time limits apply to applicants: applicants must file their case within
30 days of the Board decision they wish to challenge, and according to
ICANN, applicants must present their entire case in the IRP in their initial
request for an IRP Panel;** and

e The IRP process is binding on applicants, but ICANN argues it is not
binding on ICANN.*

15.  California courts have ruled non-binding arbitration agreements similar to what ICANN claims
the IRP is unconscionable.* Under California law, where a court or a tribunal determines that a contract
term is unconscionable, the deciding body may (i) refuse to enforce the contract as a whole, (ii) enforce

the remainder of the contract without the unconscionable clause or (iii) limit any unconscionable clause

%7 See Pokorny v. Quixtar, Inc., 601 F.3d 987, 998 (9th Cir. 2010) [Ex. C-M-32].
% 1d., at 998; Nyulassy v. Lockheed Martin Corp., 16 Cal.Rptr.3d at 307 [Ex. C-M-36].
% see Pokorny v. Quixtar, Inc., 601 F.3d at 999 [Ex. C-M-32]; Nyulassy v. Lockheed Martin Corp., 16 Cal.Rptr.3d at 307 [Ex. C-M-36].

0 See Little v. Auto Stiegler, Inc., 29 Cal. 4th 1064, 63 P.3d 979 (2003) [Ex. C-M-25]; Saika v. Gold, 49 Cal. App. 4th 1074, 56 Cal. Rptr.
2d 922 (1996) [Ex. C-M-26]; Beynon v. Garden Grove Medical Group, 100 Cal.App.3d 698, 161 Cal. Rptr. 146 (1980) [Ex. C-M-27].

“L ICANN Guidebook (Version 2012-06-04), Module 6 [Amended Notice of IRP, Ex. C-11].
2 |ICANN Bylaws, Art. XI1X [Amended Notice of IRP, Ex. C-10].

“1d., Art. IV § 3(16).

“1d., Art. IV § 3(3).

“1d., Art. IV §3(11) (“The IRP Panel shall have the authority to...summarily dismiss requests brought without standing, lacking in
substance, or that are frivolous or vexatious”).
“6 See, e.g., Pokorny v. Quixtar, Inc., 601 F.3d 987 [Ex. C-M-32].



to avoid an unconscionable result.*” The IRP can function as an effective accountability mechanism if
this Panel limits the application of the unconscionable terms to avoid an unconscionable result.*®
I1l.  INTERNATIONAL PRINCIPLES OF DUE PROCESS APPLY TO THE IRP BECAUSE

IT WAS DEVISED AS A MECHANISM TO HOLD ICANN ACCOUNTABLE IN A GLOBAL
CONTEXT (Questions 10-11, 17-19)

16. Pursuant to general principles of international law, DCA has a right to view and rebut the
evidence presented by ICANN against it.*® These same principles give tribunals great latitude to
structure a procedure in order to establish the truth of a case.”® Pursuant to ICANN’s Articles of
Incorporation, the ICANN IRP proceeding must accord with these general principles.

A. The Procedures ICANN Argues Should Apply in the IRP Are More Restrictive of

DCA’s Procedural Due Process Rights than Other Major Sets of International Arbitration
Rules (Questions 17-18)

17. More specifically, the Bylaws indicate that ICANN must respect fundamental principles of

fairness.>

According to ICANN’s interpretation, it has crafted the IRP so as to deprive claimants of
common procedural rights. For example, no other major set of international arbitration rules requires a
claimant to submit all evidence supporting its claim with the initial filing.>* None of the other major sets

of international arbitration rules preclude live testimony or cross-examination of witnesses.>

47 See Cal. Civil Code Sec. 1670.5. Section 1670.5 of the California Civil Code gives tribunals the authority to examine whether an
arbitration or other alternative dispute resolution clause is unconscionable pursuant to California law, just as it provides the authority to
examine the unconscionability of any other contract clause [Ex. C-M-37]. See also, Chavarria v. Ralphs Grocery Co., 733 F.3d at 919
(holding that AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011), does not prevent California courts from applying section 1670.5
of the California Code to determine the unconscionability of arbitration agreements) [Ex. C-M-34].

48 DCA’s position is consistent with the general preference of courts to read the contract so as to exclude the unconscionable portion, unless
doing so would achieve an unconscionable result or unless doing so is impossible given the prevalence of substantive and procedural
unconscionability throughout the entire contract. See, e.g., Little v. Auto Stiegler, Inc., 63 P.3d 979, 987 (Cal. 2003) [Ex. C-M-25]; Saika v.
Gold, 56 Cal. Rptr. 2d 922, 923 (Cal. Ct. App. 1996) [Ex. C-M-26]. California courts will invalidate the entire arbitration agreement if two
conditions are satisfied: (i) there are multiple unlawful provisions and (ii) the unconscionability is so rampant that there is no way for the
court to remove the unconscionable “taint” from the agreement. Armendariz v. Found. Health Psychcare Servs., Inc., 24 Cal. 4th 83, 124
(Cal. 2000) [Ex. C-M-29].

49 According to the principle of audi alteram partem, “whenever there is such new evidence, alteration of the legal basis of the claim or
amendment of the original submission, the other party is always assured of an opportunity to reply thereto, or comment thereon.” Bin
Cheng, General Principles of Law as Applied by International Courts and Tribunals, 295 (2006) [Ex. C-M-38].

%0 See jd.

% see ICANN Atrticles of Incorporation, Art. 4 [Amended Notice of IRP, Ex. C-9].
%2 See ICANN Bylaws, Art. | § 2 [Amended Notice of IRP, Ex. C-10].

%% See ICDR Rules, Art. 2(2), (3)(e) [Ex. C-M-15]; International Chamber of Commerce Arbitration Rules [hereinafter, ICC Rules],
Art. 4(3)(c) [Ex. C-M-39]; the United Nations Commission on International Trade Law Arbitration Rules [hereinafter, the UNCITRAL



18. ICANN, however, is asking this Panel, to conduct a one-sided process that—if we accept
ICANN’s interpretation of the terms of the IRP—severely limits DCA’s opportunity to gather evidence,
test the evidence presented against it and present its case.”

B. Document Production is Necessary and Appropriate, In Light of the Restrictions on
Procedural Due Process Argued for by ICANN (Question 19)

19. The IRP Panel has the authority to order the production of documents in these proceedings, and
DCA respectfully requests that it do s0.® ICANN seeks a decision on the merits with the deck stacked
against DCA, even relying on documents it has not provided. While DCA agrees that these proceedings
should be expedited, they should not be a one-sided process.

C. Harvard’s Berkman Center Report on ICANN’s Accountability Structure (Question
10)

20. The Berkman Center has made available some of the materials it used in preparing its report on
its website.” The Panel may wish to consult, inter alia, Professor Jack Goldsmith’s reflections on the
IRP process based on his knowledge of the ICM case,*® and the history of the new gTLD process.*®

IV.  CONCLUSION

21. Based on the foregoing, DCA respectfully requests that the Panel issue a procedural order

declaring that—

Rules], Art. 3(3)(e)(f) [Ex. C-M-40]; JAMS Comprehensive Arbitration Rules & Procedures, Rule 9(a)-(b) (1 Oct. 2010) [Ex. C-M-41].
Although the UNICTRAL Rules permit a claimant to submit its written submission and all supporting evidence with its notice, the rules do
not require it. UNCITRAL Rules, Art. 20(1), (4) [Ex. C-M-40].

% See ICC Rules, Art. 25(3), (5) [Ex. C-M-39]; UNCITRAL Rules, Arts. 17(3), 28(2) [Ex. C-M-40]; JAMS Comprehensive Arbitration
Rules & Procedures, Rules 21-22 (1 Oct. 2010) [Ex. C-M-41].

%% \We note here in response to the Panel’s Question 11 that, even in advisory proceedings such as those before the International Court of
Justice, interested parties are provided an opportunity to make submissions. Similarly, arbitral tribunals increasingly permit submissions by
third parties who may have an interest in the outcome of a dispute, and UNCITRAL has recently promulgated rules on transparency in
investor-State arbitration encouraging this practice, among others. See UNCITRAL Rules on Transparency in Treaty-based Investor-State
Avrbitration (effective as of 1 April 2014), available at http://www.uncitral.org/pdf/english/texts/arbitration/rules-on-transparency/Rules-on-
Transparency-E.pdf (accessed 19 May 2014).

% See DCA’s Submission on Procedural Issues, paras. 67-68 (5 May 2014).
% See http://cyber.law.harvard.edu/pubrelease/icann/ (accessed 19 May 2014).

%8 http://cyber.law.harvard.edu/pubrelease/icann/pdfs/Jack%20Goldsmith%200n%20ICANN-final.pdf (noting, among other things, that the
IRP process is flawed, but permits fully developed hearings with cross-examination of witnesses, particularly where the facts are complex
and the stakes high) (accessed 19 May 2014).

% http://cyber.law.harvard.edu/pubrelease/icann/pdfs/AppendixC_gTLDs.pdf (accessed 19 May 2014).



The Panel has the authority to strike out any unconscionable element of the IRP framework
imposed by ICANN;

Each party shall have the opportunity to request documents from the other, and to seek an order
from the Panel compelling production of documents if necessary;

Each party shall have the opportunity to submit one additional written pleading on the merits of
this dispute;

There will be a hearing on the merits conducted by videoconference; and

The Panel retains the discretion to examine witnesses at the hearing.

Respectfully submitted,

Arif H. Ali
Marguerite C. Walter
Erica Franzetti

Erin K. Yates
Meredith Craven

Weil, Gotshal & Manges LLP
1300 Eye Street NW, Suite 900
Washington, DC 20005-3314
+1 202 682 7000 (tel.)

+1 202 857 0940 (fax)
Counsel for Claimant
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May 29, 2014

Babak Barin
Barin Avocats
Contact Information Redacted

Dr. Catherine Kessedjian
Contact Information Redacted

Hon. Richard C. Neal (Ret.)

JAMS
Contact Information Redacted

Welil, Gotshal & Manges LLP

1300 Eye Street NW, Suite 900
Washington, DC 20005-3314
+1 202 682 7000 tel

+1 202 857 0940 fax

Marguerite C. Walter
Contact Information Redacted

Re: ICDR Case 50 2013 00 1083 DotConnectAfrica Trust (DCA Trust) vs. Internet Corporation
for Assigned Names and Numbers (ICANN) — Excerpts from ICM Memorial on the Merits

Dear Mr. President and Members of the Panel:

Pursuant to the Panel’s Procedural Order No. 2, we attach excerpts from the Claimant’s submission in
the ICM Registry LLC v. ICANN' Internal Review Process (“IRP”).> DCA nonetheless maintains that
the parties” submissions on procedural matters in /CM v. I[CANN are not relevant to this proceeding

'ICM Registry LLC, v. ICANN, ICDR Case No. 50 117 T 00224 08.

*Ex. C-M 48.



IRP Panel ‘ Weil, Gotshal & Manges LLP

May 29, 2014
Page 2

because ICANN’s Bylaws and the Supplementary Procedures have been amended since the /CM case
was decided.’

Indeed, ICANN has amended its Bylaws and Supplementary Procedures several times since the /[CM
declaration, including on April 11, 2013, when the requirement for a standing IRP panel was added.
Significantly, the version of the Bylaws that applies in this dispute includes new language describing
IRP panel declarations as “final” and having “precedential value™ and granting new, judicial-like
powers to IRP panels such that IRP panel declarations have a res judicata effect.’ Given the crucial
differences between the language in effect in the /CM IRP and now, the procedural arguments of the
parties in that matter are not relevant to the Panel’s decision on the procedural matters at issue in this
dispute.

Furthermore, the waivers and releases that ICM agreed to in its 2004 sponsored top-level domain name
(“sTLD”) application did not deprive ICM of access to local courts, unlike the waivers and releases
DCA was required to accept when it submitted its application for a new generic top-level domain name
application (“gTLD”) in 2012. The 2004 waivers released ICANN only from liability for
misinterpretations of the information submitted by ICM in the application or by third parties in relation
to ICM’s application.(’ In contrast, as a condition of applying for a gTLD, DCA unilaterally surrendered
all of its rights to challenge ICANN in court or any other forum outside of the accountability
mechanisms in ICANN’s Bylaws.! As a result, the IRP is the sole forum in which DCA can seek

? See DCA’s Submission on Procedural Issues, paras. 36-43 (5 May 2014).

* See ICANN Bylaws, Art. IV, § 3(21) [Amended Notice of IRP, Ex. C-10]; see also DCA’s Submission on Procedural
Issues, paras. 36-38 (5 May 2014).

> See DCA’s Submission on Procedural Issues, para. 31 (5 May 2014).

® The version of the waivers and releases in the New sTLD Application in 2004 stated that, “By checking this box the
applicant (or, if there are multiple applicants, each applicant) understands that difficulties encountered by ICANN in
verifying, elaborating on, supplementing, analyzing, assessing, investigating, or otherwise evaluating any aspect within or
related to this application may reflect negatively on the application. In consideration of the review of the application
conducted on behalf of ICANN, the applicant (or, if there are multiple applicants, each applicant) hereby waives liability on
the part of ICANN (including its officers, directors, employees, consultants, attorneys evaluators, attorneys, accountants, and
agents, hereinafter jointly referred to as ‘ICANN Affiliated Parties’) for its (or their) actions or inaction in verifying the
information provided in this application or in conducting any other aspect of its (or their) evaluation of this application. The
applicant (or, if there are multiple applicants, each applicant) further waives liability and formally agrees to fully indemnify
ICANN and the ICANN Affiliated Paties on the part of any third parties who provide information to ICANN or ICANN
Affiliated Parties in connection with the application.” ICANN, New sTLD Application (15 Dec. 2003), available at
http://archive.icann.org/en/tlds/new-stld-rfp/new-stld-application-partb-15dec03.htm.

7 See DCA’s Response on Procedural Issues, paras. 5-6 (20 May 2014). ICANN, on the other hand, waived none of these
rights, creating an unconscionable inequality between the parties. See id. paras. 7, 14.
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May 29, 2014
Page 3

independent, third-party review of the actions of ICANN’s Board of Directors.® If the Panel were to
determine that this IRP was non-binding, DCA would effectively be deprived of any remedy.

Finally, according to the terms of ICANN’s Bylaws in effect between 2008 and 2010 and according to
the JCM IRP Declaration itself, the /CM decision was non-binding.” Accordingly, while the Panel
certainly may refer to the /CM Declaration as a persuasive source, ICANN cannot now argue that a
proceeding that was non-binding has precedential effect on this Panel.

Sincerely,
p / /
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Marguerite C. Walter L/

cc: Jeffrey LeVee

Enclosures

8 See id.
’1ICM Registry LLC, v. ICANN, ICDR Case No. 50 117 T 00224 08, p. 61 (19 Feb. 2010) [Ex. C-M-17].
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Welil, Gotshal & Manges LLP

BY E-MAIL 1300 Eye Street NW, Su te 900
Wash ngton, DC 20005-3314

+1 202 682 7000 te

+1 202 857 0940 fax

Arif H. Ali

+1 202 682 7004
July 1,2015 arif.ali@weil.com

Babak Barin Dr. Catherine Kessedjian Hon. William Cahill (Ret.)
Barin Avocats Contact Information Redacted JAMS
Contact Information Contact Information Redacted
Redacted

Re: DCA v.ICANN, ICDR Case No. 50-20-1300-1083

Dear Mr. Chairman and Members of the Panel:

DotConnectAfrica Trust (“DCA”) makes this submission on costs, pursuant to the Panel’s Procedural
Order No. 10.

DCA Prevalils in the IRP Proceeding

DCA submits that should it prevail in this Independent Review Process (“IRP”), the Internet
Corporation for Assigned Names and Numbers (“ICANN™) should be responsible for all of the costs of
this IRP, including the interim measures proceeding." This is consistent with ICANN’s Bylaws and

! On March 23,2014, DCA learned via email from a supporter of ZA Central Registry (“ZACR”), DCA’s competitor for
AFRICA, that ZACR would sign a registry agreement with I[CANN in three days’ time (March 26) to be the registry
operator for .AFRICA. The very same day, we sent a letter on behalf of DCA to ICANN’s counsel asking ICANN to refrain
from executing the registry agreement with ZACR in light of the pending IRP proceedings. See DCA’s Request for
Emergency Arbitrator and Interim Measures of Protection, Annex I (28 Mar. 2014). Instead, ICANN entered into the registry
agreement with ZACR the very next day—two days ahead of schedule. See id.., Annex K. Later that same day, ICANN
responded to DCA’s request by treating the execution of the contract as a fait accompli and, for the first time, informed DCA
that it would accept the application of Rule 37 of the 2010 International Centre for Dispute Resolution International
Arbitration Rules (“ICDR Rules™), which provides for emergency measures of protection, even though ICANN’s
Supplementary Procedures for ICANN Independent Review Process expressly provide that Rule 37 does not apply to IRPs.
A few days later, on March 28, 2014, DCA filed a Request for Emergency Arbitrator and Interim Measures of Protection
with the ICDR. ICANN responded to DCA’s request on April 4, 2014. An emergency arbitrator was appointed by the
ICDR; however, the following week, the original panel was fully constituted and the parties’ respective submissions were
submitted to the Panel for its review on April 13,2014. After a teleconference with the parties on April 22 and a telephonic
hearing on May 5, the Panel ruled that “TCANN must immediately refrain from any further processing of any application for
AFRICA” during the pendency of the IRP. Decision on Interim Measures of Protection, § 51 (12 May 2014).
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Supplementary Procedures, which together provide that in ordinary circumstances, the party not
prevailing shall be responsible for all costs of the proceeding.? Although ICANN’s Supplementary
Procedures do not explain what is meant by “all costs of the proceeding,” the ICDR Rules that apply to
this IRP® provide that “costs” include the following:

(a) the fees and expenses of the arbitrators;

(b) the costs of assistance required by the tribunal, including its experts;

(c) the fees and expenses of the administrator;

(d) the reasonable costs for legal representation of a successful party; and

(e) any such costs incurred in connection with an application for interim or
emergency relief pursuant to Article 21.%

Specifically, these costs include all of the fees and expenses paid and owed to the International Centre
for Dispute Resolution (“ICDR”), including the filing fees DCA paid to the ICDR (totaling $4,750), all
panelist fees and expenses, including for the emergency arbitrator, incurred between the inception of this
IRP and its final resolution, legal costs incurred in the course of the IRP, and all expenses related to
conducting the merits hearing (e.g., renting the audiovisual equipment for the hearing, printing hearing
materials, shipping hard copies of the exhibits to the members of the Panel).

Although in “extraordinary” circumstances, the Panel may allocate up to half of the costs to the
prevailing party, DCA submits that the circumstances of this IRP do not warrant allocating costs to DCA
should it prevail.° The reasonableness of DCA’s positions, as well as the meaningful contribution this
IRP has made to the public dialogue about both ICANN’s accountability mechanisms and the

% See ICANN Bylaws, Art. 1V, § 3.18 (“The party not prevailing shall ordinarily be responsible for bearing all costs of the
IRP Provider . . ..”) [Ex. C-10]; Supplementary Procedures for ICANN Independent Review Process, Rule 11 (“The party
not prevailing in an IRP shall ordinarily be responsible for bearing all costs of the proceedings . . . .”) [hereinafter ICANN
Supplementary Procedures] [Ex. C-3].

® The definition of “costs” in the ICDR Rules applies because they govern the IRP “in combination with” ICANN’s
Supplementary Procedures. ICANN Supplementary Procedures, Rule 11 [Ex. C-3].

* International Centre for Dispute Resolution, International Dispute Resolution Procedures, International Arbitration Rules,
Art. 31 (1 June 2010) [hereinafter ICDR Rules] [Ex. C-M-15].

> ICANN Bylaws, Art. 1V, § 3.18 (“[1]n an extraordinary case the IRP Panel may in its declaration allocate up to half of the
costs of the IRP Provider to the prevailing party based upon the circumstances, including a consideration of the
reasonableness of the parties’ positions and their contribution to the public interest.”) [Ex. C-10]; ICANN Supplementary
Procedures, Rule 11 (“[U]nder extraordinary circumstances the IRP Panel may allocate up to half of the costs to the
prevailing party, taking into account the circumstances of the case, including the reasonableness of the parties’ positions and
their contribution to the public interest.”) [Ex. C-3]; see also Martin F. Gusy, James M. Hosking & Franz T. Schwartz, A
Guide to the ICDR International Arbitration Rules 273 (2011) (noting that although the reference to “taking into account the
circumstances of the case” in the ICDR Rules—the very same language ICANN adopted in its Supplementary Procedures—
“has been interpreted to refer to the relative success or failure of each of the parties, the conduct of the parties during the
arbitration, and the nature of the parties (such as whether an individual, corporation, or sovereign entity),” it is “in reality . . .
a very fact-specific determination and the tribunal can take into account whatever other ‘circumstances of the case’ it
determines relevant”) [Attachment 1].
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appropriate deference owed by ICANN to its Governmental Advisory Committee, support a full award
of costs to DCA.®

DCA is a charitable trust, and does not have the litigation “war chest” that is at ICANN’s disposal.” The
monies that DCA has expended on these proceedings to protect its rights have impacted its ability to
pursue the Trust’s charitable objectives. To the best of DCA’s knowledge, this IRP was the first to be
commenced against ICANN under the new rules, and as a result there was little guidance as to how
these proceedings should be conducted. Indeed, at the very outset there was controversy about the
applicable version of the Supplemental Rules as well as the form to be filed to initiate a proceeding.
From the very outset, ICANN adopted positions on a variety of procedural issues that have increased the
costs of these proceedings. In DCA’s respectful submission, ICANN’s positions throughout these
proceedings are inconsistent with ICANN’s obligations of transparency and the overall objectives of the
IRP process, which is the only independent accountability mechanism available to parties such as DCA.

ICANN Prevails in the IRP Proceeding

In the event ICANN prevails in this IRP, DCA submits that ICANN should be responsible for 50 percent
of the costs of the IRP, except for costs relating to the interim measures proceeding, ICANN’s Request
for Partial Reconsideration,® ICANN’s request for the Panel to rehear the proceedings,® and the
evidentiary treatment of ICANN’s written witness testimony in the event it refused to make its witnesses

® See, e.g., Declaration on the IRP Procedure § 52 (14 Aug. 2014) (declaring that the Panel has the “power to interpret and
determine the IRP Procedure as it relates to the future conduct of the proceedings™); id., § 59, 60 (ordering “reasonable
documentary exchange” in part because “ICANN’s espoused goals of accountability and transparency would be disserved by
a regime that truncates the usual and traditional means of developing and presenting a claim); id., § 113 (finding that “the
need for a minimum adequate remedy is indisputably more important where, as in this case, the party arguing that there is no
compulsory remedy is the party entrusted with a special, internationally important and valuable operation™); id., 1 115
(observing that “the Panel seriously doubts that the Senators questioning former ICANN President Stuart Lynn in 2002
would have been satisfied had they understood that a) ICANN had imposed on all applicants a waiver of all judicial
remedies, and b) the IRP process touted by ICANN as the ‘ultimate guarantor’ of ICANN accountability was only an
advisory process, the benefit of which accrued only to ICANN;” id., § 131 (declaring that its declarations are “binding” on
the parties).

" We understand that each gTLD applicant is funding a portion of ICANN’s legal costs through the $185,000 per application
fee each applicant has paid to ICANN. See, e.g., Maija Palmer, ICANN to Expand Domain Despite Web of Protest, Financial
Times (10 Jan. 2012), http://www.ft.com/cms/s/0/37cd6cf8-2745-11e1-864f-00144feabdc0.html#axzz3eeddW4Xj (“Around
$60,000 from each application will be set aside to fight any lawsuits arising from the domain name process.”); Andrew
Nusca, China Gets Nod from ICANN for 2013 Confab, CNET (25 June 2012), http://www.cnet.com/news/china-gets-nod-
from-icann-for-2013-confab/ (quoting Chairman of the ICANN Board of Directors Stephen Crocker as saying that ICANN
“chose to set aside $60,000 out of every application” for a total of approximately “$120 million, or somewhere in that range”
that would be “fenced off” for yet to be determined purposes, which Mr. Crocker acknowledged could include legal
expenses).

¥ See ICANN’s Response to the Panel’s 12 May 2014 Decision and Request for Partial Reconsideration (20 May 2014).
° See ICANN’s Letter to the Panel (26 Feb. 2015).
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available for questioning during the merits hearing,’® all of which ICANN should be responsible for
in full. !

ICANN’s conduct in this IRP supports such a finding. ICANN increased the duration and expense of
this IRP by—

e Failing to appoint a standing panel;*?

e Entering into a registry agreement with DCA’s competitor for .AFRICA during the pendency of
this IRP, thereby forcing DCA to request interim measures of protection in order to preserve its
right to a meaningful remedy;*

e Attempting to appeal declarations of the Panel on procedural matters where no appeal
mechanism was provided for under the applicable procedures and rules;** and

e Refusing, only a couple of months prior to the merits hearing, to make its witnesses available for
viva voce questioning at the hearing.”

19 See Procedural Order No. 6 (1 Apr. 2015); ICANN’s Letter to the Panel (8 Apr. 2014).

1 For the sake of completeness, DCA notes that it participated in good faith in the Cooperative Engagement Process with
ICANN prior to filing its Request for Independent Review Process and, therefore, should not be responsible for ICANN’s
fees and costs under Section 3.16 of Article 1V of ICANN’s Bylaws or Rule 11 of ICANN’s Supplementary Procedures.
See Exhibits C-10 and C-3.

12 See Decision on Interim Measures of Protection 29 (12 May 2014) (“[T]he Panel is of the view that this Independent
Review Process could have been heard and finally decided without the need for interim relief, but for ICANN’s failure to
follow its own Bylaws . . . and Supplemental Procedures . . ., which require the creation of a standing panel.”).

13 See Decision on Interim Measures of Protection 1 31, 51 (12 May 2014) (“[T]he Panel is unanimously of the view that a
stay ruling . . . is in order in this proceeding” and that “ICANN must immediately refrain from any further processing of any
application for .AFRICA until this Panel has heard the merits of DCA Trust’s Notice of Independent Review Process and
issued its conclusions regarding the same.”).

14 See Decision on ICANN’s Request for Partial Consideration {1 9-12 (4 June 2014) (“[T]he Panel is of the unanimous view
that ICANN’s request must be denied for two reasons. First, there is nothing in ICANN’s Bylaws, the International Dispute
Resolution Procedures of the ICDR . . . or the Supplementary Procedures of ICANN . . . that in any way address the Panel’s
ability to address ICANN’s Request. . . . Moreover, ICANN has not pointed to any clerical, typographical or computation
error or shortcoming in the Panel’s decision and it has not requested an interpretation of the Panel’s Decision based on any
ambiguity or vagueness. To the contrary, ICANN has asked the Panel to reconsider its prior findings with respect to certain
references in its Decision that ICANN disagrees with, on the basis that those references are in ICANN’s view, inaccurate.
Second, even if the Panel were to reconsider based on any provision or rule available . . . after deliberation, the Panel would
still conclude that ICANN failed to follow its own Bylaws . . . in the context of addressing which of the Parties should be
viewed as responsible for the delays associated with DCA Trust’s Request for Interim Measures of Protection.”); Declaration
on ICANN’s Request for Revisiting of the 14 August 2014 Declaration on the IRP Procedure Following the Replacement of
Panel Member 1 16, 18, 21 (24 Mar. 2015) (“After deliberation and careful consideration . . ., the Panel is unanimously of
the view that it is not necessary for it to reconsider or revisit its 2014 Declaration. . .. [T]he Hon. William J. Cahill (Ret.),
who was appointed to this Panel following the resignation, and shortly thereafter, passing away of the Hon. Richard C. Neal
(Ret.), has carefully read and considered the various submissions of the Parties and the decisions rendered in this IRP,
including the original panel’s 2014 Declaration, and he is in full agreement with the Declaration’s content and conclusions.”).
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ICANN did not prevail on a single one of these points. Considering this, ICANN’s treatment of DCA
throughout the New gTLD Program and the various accountability mechanisms DCA invoked, and
ICANN’s demonstrated lack of commitment to the very accountability mechanism it created, DCA
submits that this is an “extraordinary” circumstance in which ICANN should be held responsible for a
portion of the costs, even if it prevails in this IRP.

Respectfully submitted,
Arif H. Ali

Counsel for Claimant

cc: Jeffrey A. LeVee, Esq., Jones Day
Carolina Cardenas-Venino, International Centre for Dispute Resolution

1> See Procedural Order No. 6, 1 2(2) (1 Apr. 2015) (requesting written submissions from the parties on the evidentiary
treatment by the Panel of the witness statements in the event of no cross-examination by the parties or viva voce questions
asked by the Panel during the hearing).
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Whereas, on 9 July 2015, an independent review panel ("Panel") issued a final
Declaration ("Declaration") in the independent review proceedings (IRP) initiated by
DotConnectAfrica Trust (DCA), in which DCA sought relief relating to Board action or
inaction on its application for .AFRICA.

Whereas, in the Declaration, the Panel set forth the following:

148. Based on the foregoing, after having carefully reviewed the Parties' written
submissions, listened to the testimony of the three witness [sic], listened to the
oral submissions of the Parties in various telephone conference calls and at the
in-person hearing of this IRP in Washington D.C. on 22 and 23 May 2015, and
finally after much deliberation, pursuant to Article 1V, Section 3, paragraph 11 (c)

paragraph 18 of the Bylaws, Article 11 of the Supplementary Procedures and
Article 31 of the ICDR Rules, the totality of the costs of this IRP and the totality
of the costs of the IRP Provider as follows:

a) the fees and expenses of the panelists;
b) the fees and expenses of the administrator, the ICDR,;
c) the fees and expenses of the emergency panelist incurred in

https://www.icann org/resources/board-material/resol utions-2015-07-16-en[1/31/2018 6:16:16 PM]
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connection with the application for interim emergency relief sought
pursuant to the Supplementary Procedures and the ICDR Rules; and
d) the fees and expenses of the reporter associated with the hearing on
22 and 23 May 2015 in Washington D.C.

e) As a result of the above, the administrative fees of the ICDR totalling
US$4,600 and Panelists' compensation and expenses totalling

reimburse DCA Trust the sum of US$198,046.04.

151. As per the last sentence of Article IV, Section 3, paragraph 18 of the

the Panel for its efforts in this IRP, and would like to specifically honor the memory of
former panelist Hon. Richard C. Neal, who passed away during the proceedings.

Whereas, in addition to the Declaration, the Board must also take into account other

operate the .AFRICA top-level domain.

Whereas, pursuant to Article IV, Section 3.21 of the Board considered the Declaration
at the Board's next meeting, which the Board specifically scheduled in order to take
action on this matter as quickly as possible.

Resolved (2015.07.15.01), the Board has considered the entire Declaration, and has
determined to take the following actions based on that consideration:

150 of the Declaration.

Resolved (2015.07.16.02), since the Board is not making a final determination at this
time as to whether DCA's application for .AFRICA should proceed to contracting or
delegation, the Board does not consider that resuming evaluation of DCA's application
is action that is inconsistent with GAC advice.

Resolved (2015.07.16.03), the Board directs the President and CEO, or his
designee(s), to take all steps necessary to resume the evaluation of DCA's application
for .AFRICA and to ensure that such evaluation proceeds in accordance with the
established process(es) as quickly as possible (see Applicant Guidebook at
http://newgtlds.icann.org/en/applicants/agb for established processes).

Communiqué that DCA's application for .AFRICA should not proceed, which was
confirmed in the London Communiqué, the Board will ask the GAC if it wishes to refine

that advice and/or provide the Board with further information regarding that advice
and/or otherwise address the concerns raised in the Declaration.

Resolved (2015.07.16.05), in the event that DCA's application for .AFRICA

https://www.icann org/resources/board-material/resol utions-2015-07-16-en[1/31/2018 6:16:16 PM]
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successfully passes the remainder of the evaluation process, at that time or before, the
proceed as necessary, balancing all of the relevant material informatioh”:'a”hd
circumstances. Should the Board undertake any action that may be inconsistent with

Rationale for Resolutions 2015.07.16.01 — 2015.07.16.05
On 24 October 2013, DotConnectAfrica Trust (DCA) initiated an independent review

DCA's application for .AFRICA should not proceed.

On 9 July 2015, the IRP Panel (Panel) issued its Final Declaration (Declaration or

As provided in Article IV, Section 3 of the Bylaws, any person materially affected by a
decision or action by the Board that he or she asserts is inconsistent with the Articles
of Incorporation or Bylaws may submit a request for independent review of that
decision or action. The Panel is charged with comparing the contested Board actions
to the Articles of Incorporation and Bylaws, and declaring whether the Board acted
consistently with the provisions of those Articles of Incorporation and Bylaws. The
Panel must apply a defined standard of review to the IRP request focusing on:

a. did the Board act without conflict of interest in taking its decision?;

b. did the Board exercise due diligence and care in having a reasonable amount
of facts in front of them?; and

c. did the Board members exercise independent judgment in taking the decision,
believed to be in the best interests of the company?

After the Panel issues its final Declaration, the Board is then required to consider the
Declaration at its next meeting (where feasible). Pursuant to Article IV, Section 3.21 of

process; and (3) reimburse DCA for the costs of the IRP as set forth in paragraph 150
of the Declaration.

and/or provide the Board with further information regarding that advice and/or
otherwise address the concerns raised in the Declaration. The Board will consider any

established processes set out in the Bylaws. As required by the Bylaws, if the Board

https://www.icann org/resources/board-material/resol utions-2015-07-16-en[1/31/2018 6:16:16 PM]
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decides to take an action that is not consistent with the GAC advice, it must inform the

followed.

The Board's action represents a careful balance, weighing the opinion of the Panel, as
well as other significant factors discussed in this rationale. In taking this action today,
each of the Board members exercised independent judgment, was not conflicted on
this matter, and believes that this decision is in the best interests of the ICANN. The
Board considered several significant factors as part of its consideration of the
Declaration and had to balance its consideration with other factors. Among the factors

the Board considered to be significant are the following:

achieves its accountability and transparency mandate. The Board has carefully
considered the Declaration, and in taking its action the Board, as did the Panel,
takes specific note of the following regarding the independent review process
and its obligations for accountability and transparency:

accountable to the community for operating in a manner that is consistent
with these Bylaws and with due regard for the core values set forth in
Article | of the Bylaws. (Decl.  97.)

as Registry.Africa (ZACR) under which ZACR is authorized to operate the
.AFRICA top-level domain. Parties affected by these resolutions have had, and
may continue to have, the ability to challenge or otherwise question DCA's
application through the evaluation and other processes.

https://www.icann org/resources/board-material/resol utions-2015-07-16-en[1/31/2018 6:16:16 PM]
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matter was fully consistent with the Guidebook. Notably, however, the Board

to, at a minimum, investigate the matter further before rejecting DCA Trust's
application." (Decl. § 113).

4. The Board considered Section 5.1 of the Guidebook, which provides that,

decision concerning DCA's application for .AFRICA by applying documented
procedures in the most transparent, neutral and objective manner possible, while also

evaluation process for DCA's application for .AFRICA will result in additional cost, but
that cost was anticipated in the application fee already received. The Board directs the
President and CEO to re-engage the evaluation processes for DCA's application as
quickly as possible, and to strongly encourage any third-party providers charged with
quickly as possible in concluding their evaluations in accordance with the established
processes and procedures in the Guidebook.

decision. This action will have no impact on the security, stability or resiliency of the
domain name system.

The significant materials related to the matters at issue in the Determination include,
but are not limited to the following:

m Dakar Communiqué (27 October 2011)
(https://gacweb.icann.org/download/attachments/27132037/Communique%20Dakar%20-
%2027 %200ctober%202011.pdf?
version=1&modificationDate=1323819889000&api=v2)

= Letter from Stephen Crocker to Elham M.A. Ibrahim
(https://lwww.icann.org/en/system/files/correspondence/crocker-to-ibrahim-
08mar12-en.pdf)

= African Union Communiqué (https://www.icann.org/resources/files/african-union-
communique-2011-10-21-en)

https://www.icann org/resources/board-material/resol utions-2015-07-16-en[1/31/2018 6:16:16 PM]
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DotConnectAfrica Trust's application for .AFRICA
(https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails:downloadapplication/12767?t:ac=1276)

ZACR's application for .AFRICA (https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails:downloadapplication/1184?t:ac=1184)

Letter from Heather Dryden to Stephen Crocker (17 June 2012) re: Processing of
Applications for New Generic TopLevel Domain
(https://lwww.icann.org/en/news/correspondence/dryden-to-crocker-17jun12-en)

Letter from Stephen Crocker to Heather Dryden (27 July 2012) re: Processing of
applications for New Generic Top-Level Domains
(http://www.icann.org/en/system/files/correspondence/crocker-to-dryden-27jul12-
en.pdf)

= African Union Commission:
https://gacweb.icann.org/download/attachments/27131927/Africa-AUC-
42560.pdf?version=1&modificationDate=1353382039000&api=v2

m Comoros: https://gacweb.icann.org/download/attachments/27131927/Africa-
KM-42560.pdf?version=1&modificationDate=1353384893000&api=v2

= Kenya: https://gacweb.icann.org/download/attachments/27131927/Africa-KE-
42560.pdf?version=1&modificationDate=1353389367000&api=v2

= Cameroon: https://gacweb.icann.org/download/attachments/27131927/Africa-
CM-42560.pdf?version=1&modificationDate=1353430788000&api=v2

= DRC: https://gacweb.icann.org/download/attachments/27131927/Africa-CD-
42560.pdf?version=2&modificationDate=1353432869000&api=v2

= Benin: https://gacweb.icann.org/download/attachments/27131927/Africa-BJ-
42560.pdf?version=1&modificationDate=1353433003000&api=v2

= Egypt: https://gacweb.icann.org/download/attachments/27131927/Africa-EG-
1-42560.pdf?version=1&modificationDate=1353378092000&api=v2

version=1&modificationDate=1353451525000&api=v2

= Burkina
Faso: https://gacweb.icann.org/download/attachments/27131927/Africa-BF-
42560.pdf?version=1&modificationDate=1353451829000&api=v2

= Ghana: https://gacweb.icann.org/download/attachments/27131927/Africa-GH-
42560.pdf?version=1&modificationDate=1353451997000&api=v2

= Mali: https://gacweb.icann.org/download/attachments/27131927/Africa-ML-
42560.pdf?version=1&modificationDate=1353452174000&api=v2

= Uganda: https://gacweb.icann.org/download/attachments/27131927/Africa-
UG-42560.pdf?version=1&modificationDate=1353452442000&api=v2

= Senegal: https://gacweb.icann.org/download/attachments/27131927/Africa-
SN-42560.pdf?version=1&modificationDate=1353452452000&api=v2

= South Africa:
https://gacweb.icann.org/download/attachments/27131927/Africa-ZA-
89583.pdf?version=1&modificationDate=1353452595000&api=v2

= Nigeria: https://gacweb.icann.org/download/attachments/27131927/Africa-NG-
2-42560.pdf?version=1&modificationDate=1353378092000&api=v2
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= Tanzania: https://gacweb.icann.org/download/attachments/27131927/Africa-
TZ-42560.pdf?version=1&modificationDate=1353452982000&api=v2

(https://lwww.icann.org/en/system/files/correspondence/gac-to-board-11apr13-
en.pdf)

(http://newgtlds.icann.org/sites/default/files/applicants/23may13/gac-advice-
response-1-1165-42560-en.pdf)

NGPC Resolution 2014.06.04.NGO01 (https://www.icann.org/resources/board-
material/resolutions-new-gtld-2013-06-04-en#1.a)

The NGPC Scorecard of 1As Regarding Non-Safeguard Advice in
(httbéf/Mww.icann.org/en/groups/board/documents/new-gtld-resolution-annex-1-
04jun13-en.pdf)

DCA Trust Reconsideration Request 13-4 and attachments
(https://www.icann.org/en/groups/board/governance/reconsideration/13-
4/request-dca-trust-19jun13-en.pdf)

BGC Recommendation on Reconsideration Request 13-14
(https://www.icann.org/en/groups/board/governance/reconsideration/13-
4/recommendation-dca-trust-01aug13-en.pdf)

NGPC Action Adopting BGC Recommendation on Reconsideration Request 13-4
(https://lwww.icann.org/en/groups/board/documents/resolutions-new-gtld-
13aug13-en.htm#1.c)

(https://lwww.icann.org/en/system/files/correspondence/gac-to-board-25jun14-
en.pdf)

(http://newgtlds.icann.org/sites/default/files/applicants/11aug14/gac-advice-
response-1-1165-42560.pdf)

NGPC Resolution 2014.09.08.NG02 (https://www.icann.org/resources/board-
material/resolutions-new-gtld-2014-09-08-en - 1.b)

Beijing): Actions and Updates (as of 8 September 2014)
(https://www.icann.org/en/system/files/files/resolutions-new-gtld-annex-1-
08sep14-en.pdf)

Letter from Steve Crocker to Heather Dryden re: NGPC Meeting of 8 September
2014 (https://www.icann.org/en/system/files/correspondence/crocker-to-dryden-
10sep14-en.pdf)

Letter from Akram Atallah to Neil Dundas (13 July 2015) re: Final Declaration in
the DotConnectAfrica Trust (DCA) Independent Review Proceeding (IRP)
(https://www.icann.org/en/system/files/correspondence/atallah-to-dundas-
13jul15-en.pdf)
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n Letter from Dr. Elham M.A. Ibrahim to Steve Crocker (14 July 2015) re:
Independent Review Panel (IRP) recommendation on the matter between DCA
and ICANN related to Dot Africa gTLD
(https://www.icann.org/en/system/files/correspondence/ibrahim-to-crocker-
14jul15-en.pdf)

= Letter from Lucky Masilela to Steve Crocker (15 July 2015) re: ZACR Response
on the Independent Review Process (IRP) Final Declaration
(https://www.icann.org/en/system/files/correspondence/masilela-to-crocker-
15jul15-en.pdf)

This is an Organizational Administrative function that does not require public comment.

Published on 16 July 2015

You Tube Twitter Linkedin Flickr Facebook RSS Feeds Community Wiki

ICANN Blog

Who We Are Contact Us Accountability & Governance Help
Get Started Locations Transparency Documents Dispute Resolution
~ I
Leaming Global Support A(‘,COUIM_J”I_W Agreements Domain Name
o EELLLEIE Dispute Resolution
Participate Security Team P Specific Reviews Spute Resolutio
Independent Name Collision
Groups PGP Keys Review Process Annual Report e OIS
Board Certificate Authority Request for Financials PELEII R AL

President's
Staff
Careers
Newsletter

Public
Responsibility

Registry Liaison
Specific Reviews

Organizational
Reviews

Complaints Office

Request a Speaker

For Journalists

Reconsideration
Ombudsman

Empowered
Community

https://www icann org/resources/board-material/resolutions-2015-07-16-en[1/31/2018 6:16:16 PM]

Document
Disclosure

Planning

KPI Dashboard
RFPs

Litigation

Cormrespondence

WHOIS



Exhibit Q



© 00 N o O b~ W N PP

N NN NN NN NN R R R B R R R R R
o N o o0 M WODN P O © 0N OO 0o OON O

SUPER CR GORT CF THE STATE G CALI FCRN A
GONTY CF LG5 ANGELES

DEPARTMENT 53 HON HOMRD HALM  JUDCGE

DOTCONNECTAFR CA TRUST, NQ BG507494
PLAI NTI FF,

VS

| NTERNET GCRPCRATI ON FCR ASS|I G\ED
NAMES AND NUMBERS,

DEFENDANT.

REPCRTER S TRANSCR PT CF PRCCEED NGS
VEDNESDAY; FEBRUARY 28, 2018

FCR THE PLAI NTI FF:

BROM NERF SM TH & KHAN, LLP

ETHAN J. BROMN

SARA OCLIN

11601 WLSH RE BOULEVARD, SU TE 2080
LGS ANCELES, CALI FCRN A 90025

FCR THE | NTERVENCR

KESSELMVAN BRANTLY STOCKI N&ER LLP
DAVI D W KESSELNVAN

1230 ROSECRANS AVENLE, SU TE 690
MANHATTAN BEACH CALI FCRN A 90266

( APPEARANCES QONTI NUED ON THE NEXT PACE.)
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APPEARANCES QOONTI NUED:

FCR THE DEFENDANT:

KER LOGAN CSR 12608

JONES DAY

JEFFREY A LEVEE

ER N L. BURKE

KELLY (ZUROVI CH

AVANDA PUSH NSKY

555 S. FLOMER STREET, 50TH FLOOR
LGS ANCELES, CALI FCRN A 90071

C-H A AL PRO TEMPCRE REPCRTER

JGB NUMBER
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I NDEX

W TNESS NAME PACE
SCPH A BEKELE
DRECT BY MR LEVEE .. ... ... .. .. . 41
DRECT (RESUMED) BY MR LEVEE .................. 84
CRGBS BY MR BROM .. ... 142

EXHI BI TS

EXHB T PACE
51 ENTERED | NTO EM DENCE 87
50 ENTERED | NTO EM DENCE 103
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CASE NO B0507494

CASE NAME: DOTCCNNECTAFR CA TRUST V.
| NTERNET QCRPCRATI ON FCR
ASSI G\ED NAMES & NUMBERS

LOS ANGELES, CALI FORN A WWEDNESDAY, FEBRUARY 28, 2018
DEPARTMENT NQ 53 HON  HOMRD HALM JUDGE
APPEARANCES; (AS HERETOFCRE NOTED )
REPCRTER KER LOGAN, CSR NQ 12608

TI VE: MCRN NG SESSI ON

(THE FOLLON NG PROCEED NGS
TOK PLACE | N CPEN GOURT:)

THE GORT: OKAY. PLEASE STATE YOUR APPEARANCES.

MR BROMt ETHAN BROM SR OG- BROMW, NER, SMTH
AND KHAN, LLP FCR PLAI NTl FF DOTCONNECTAFR CA TRUST.

MR LEVEE GOOD MORN NG YOR HONCR ON BEHALF CF
| CANN 1" MJEFF LEVEE OF JONES DAY. WTH ME IS ERN
BURKE, AVANDA PUSH NSKY AND KELLY (ZUROVI CH

THE GORT:  OKAY. WE RE HERE TADAY FCR PHASE ON\E
JUDIA AL ESTCPPEL. | JUST RECH VED A STI PULATI ON CGF FACTS
FCR JUD A AL ESTCPPEL FI LED,

BEFCRE VW GO THERE, COURT SHOULD NOTE THAT WE
HAVE A CORT REPCRTER, KER LCGAN  VWHEL.COME BAXK TO
DEPARTMENT 53. THE COURT HAS Sl G\ED THE CRDER THAT
APPA NTS YQU AS A COURT REPCRTER PRO TEM

CKAY.  AND HAVE A SEAT COUNSEL, PLEASE

ALL RGT. SO BR EFLY WENT THROUGH THE

Coalition Court Reporters | 213.471.2966 | www.ccrola.com
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MR BROM YES | WOULD, YOR HONCR  THANK YQU
THE GOURT: PLEASE PROCEED.
MR BROMt OUR SLIDES, | TH NK SHOULD BE ON YOR
MON TCR AT THS PONT. | HOPE THEY ARE
MAY | T PLEASE THE COURT. | REPRESENT
PLAI NTI FF, DOTCONNECTAFRI CA TRUST. | WANT TO TAKE JUST A
MOMENT TO | NTRCDUCE MY QLI ENT. DCA CR DOTGONNECTAFR CA
TRUST, WE REFER TO THEM GENERALLY AS DCA, |S A NONPRCH T
CRGAN ZATI ON ESTABLI SHED UNDER THE LAWS OF THE REPUBLI C CF
MALR TI US GFF THE COAST GF AFR CA I N JULY CF 2010.
DCA TRUST WAS FCRVED WTH A GHAR TABLE
PURPCBE, GF AMONG OTHER TH NGS, ADVANG NG | NFCRVATI ON
TEGHNCLGGY AND EDUCATI ON | N AFR CA AND PROVI D NG THE
GONTI NENT | NTERNET DAVAI N NAME DOTAFR CA
DCA IS RN BY SCPH A BEKELE, WHO LL MEET
TCDAY. SHE IS GO NG TO BE OR FIRST WTNESS. |
UNDERSTAND SHE S O NG TO BE THE FI RST WTNESS CALLED BY
| CANN ACTUALLY AND SHE WLL BE A WTNESS FCR US AS VELL.
MB. BEKELE IS IN THE AUD ENCE HERE TCDAY, BAXK
HERE SHE S THE FOUNNDER AND CEQ  SHE' S AN ENTREPRENELR
WTH EXPERTI SE | N BUSI NESS STRATEGY AND | NFCRVATI CN
TECGHNCLGGY AND CCMMINI CATIONS. | THNK I T IS | MPGRTANT TO
NOTE THAT SHE WAS BCRN IN AFRICA SHE WAS RAISED I N
ETHCPIA AND ENAISH IS NOI' HER FI RST LANQUAGE, ALTHOUCH
YQU WLL FIND SHE IS QU TE ARTI QLATE.  AND SHE HAS NO
LEGAL TRANNG AT ALL SOWEN -- | THNK TH S IS | MPCRTANT
TO KEEP IN M ND WHEN | CANN | NSI STS THAT SHE BE HELD TO
LEGAL PGSl TI ONS THAT WERE TAKEN YEARS AQQ
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LOTS AND LOTS AND LOTS OF OTHER THNGS, MDUWLE 6, WHCH | S
THE GOVENANT NOT' TO SLE, VWH CH YQU HAVE SEEN BOTH I N THE
CONTEXT OF THE MOTI ON FCR SUMVARY JUDGMVENT AND THE CGONTEXT
CF | CANN S CPEN NG STATEMENTS TCDAY.

MY CLI ENT ALSO PAID A NCN- REFUNDABLE $185, 000
APPLI CATI ON FEE FCR THE R GHT TO SEEK DOTAFR CA

BETWEEN MAY CF 2012 AND MARCH CF 2013, DCA'S
APPL| CATI ON PASSES ALL CATEGCR ES CF THE IN TI AL
EVALUATI ON PROCESS, EXCEPT FCR (ECERAPH C NAMES REM EW
VH CH WAS NOT' COMPLETED AT THE TI ME OF THE NEXT SET OF
EVENTS THAT GOOURRED.

IN APR L 11 G 2013, | CANN S QOVERNMVENT
ADVI SCRY GOMW TTEE, THE SO CALLED GAC WA CH YQU WLL HEAR
ABQUT TADAY IN THE TR AL, | SSUES ADVI CE RECOMMEND NG THAT
| CANN NOT' ALLONVDCA' S APPLI CATI ON TO PRCCEED.

ON JUNE 4 G- 2013, | CANN BOARD NEW GILD
PROGRAM COW TTEE PGSTED NOTI CE THAT | T DEQG DED NOT TO
ACCEPT DCA' S TRUST APPLI CATION AS A RESULT CF THE GAC
ADVI CE

IN JUNE 19, 2013, DCA HLES A REQUEST FCR
RECONSI DERATI ON BY THE | CANN BOARD CF GOVERNMVENT
COMW TTEE, THE B LOIS O ACRONYMB | N TH S CASE,
UNFCRTUNATELY, BUT YQU WLL HAVE TO GET ALITTLE BI' T
FAM LI AR WTH

ON AUGST 1ST, 2013, BQC DEN ES DCA' S REQUEST
FCR RECONSI DERATI ON AND THEN DCA AND | CANN ENTER | NTO A
OOCPERATI VE ENGAGEMENT PROCESS, VWA CH IS ANOTHER ATTEMPT
TO WIRK THROUGH THE | SSUES AND REACH AN AM CABLE SCLUTI QN
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GO NG TO TAKE THE PCSI TION THAT I T O\LY HAD TO FOLLON NG
THE IRP RLING IF IT WANTED TQ |IT DON T KNONTHAT THE
BOARD WAS GO NG TO | GNCRE THE RP DEA SION THAT | T WAS
Bl NDI NG AND TAKE THE PGSl TI ON THAT | RPS I N THE FUTURE WERE
NOT BEINDONG |IT DODN T KNOVTHAT | T WAS AN | LLUSCRY
PROCESS.

| T KNEWIT NOV | T KNEWIT AFTER | T WENT
THROUGH THE PROCESS AND DODN T GeT THE RELIEF. | T WOIN THE
IRP, BUT IT DDN T REALLY (T THE RELI EF THAT | T WANTED.
| T KNEW MY CLI ENT KNEW THEN THAT GO NG THROUGH A SECOND
| RP WOULD ULTI MATELY BE FUTI LE

NON ONE TH NG THAT' S | MPCRTANT HERE | S AT THE
SUMVARY JUDGVENT HEAR NG ALREADY, THE COURT HAS ALREADY
LOKED AT MDULE 6. | T IS ALREADY LACKED AT THE COVENANT
NOI' TO SUE R THE WA VER  WHATEVER YOQU WANT TO CALL I T AND
REACHED A RULI NG THAT THE SOCPE G- THAT WAl VER DCES NOT
GCOVER FRAUD CR | NTENTI ONAL M SCONDUCT,  SAYI NG THOBE TH NGS
ARE ACTUALLY PROCEDURAL. THEY ARE NOI' RELATED TO THE
PROCESS I N | TSELF, BUT ARE APT TO TAKE | CANN QUTS DE THE
PROCESS GOVERNED BY | TS BYLAWS.

VWHAT THAT MEANS IN TH S CASE, THEREFCRE, | S
THAT ANY CLAI M5 THAT DO NOT LI E IN FRAUD CR WLFULL | NDURY
ARE BARRED BY THE GOVENANT, BUT THCSE THAT DO NOT' ARE NOT.

SOMW CLIENT DDN T HAVE THE BENEFI T GF TH S
RULING WHEN I T MADE | TS STATEMENTS INTHE IRP. |IT DDN T
KNON HONV GOURT WAS GO NG TO LOK AT THE WA VER  AND VWHAT
| S REALLY | MPCRTANT HERE |'S THAT YOUR HONCR HAS RULED THAT
TH S WAl VER THAT ALL APPLI CANTS ARE FCRCED TO SIQ\N, W HAD
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Q AND YQU HAVE A BAGHELCR S DEGREE | N BUSI NESS
ANALI SIS AND | NFCRVATI ON SYSTEMVB, CCRRECT?

A OCRRECT.

Q AND YQU HAVE A MASTER S DEGREE | N BUSI NESS
ADM N STRATI OGN AND MANACEMENT AND | NFCRVATI ON SYSTEMS,
OCRRECT?

A GORRECT.

Q AND YQU HAVE A HOME | N NCRTHERN CALI FCRN A,

A GORRECT.

Q HONLONG HAVE YOU HAD A HOME | N NCRTHERN
CALI FCRN A?

A MORE -- NEARLY 20- SOMETH NG YEARS.

Q AND YQU VE BEEN DEPCSED TWCE IN TH S CASE SO
FAR R CGHI?

A YES, BY |CANN
Q YES. BY ME?

A YES

Q  AND HAVE YOU SEEN TRANSCR PTS CF El THER CF

THCBE DEPCHl TI ONS?

A YES.

Q DD YQJ-- YOQJ DD NOTr | SSLE ANY CCRRECTI ONS
TO ANY CF YOUR TRANSCR PTS, OCRRECT?

A | DONT REMEMBER BUT | DD REMEWIT. THERE
MAY HAVE BEEN CCRRECTI ONS ON THE FI RST ON\E

Q DO YOU RECALL THE CCRRECTI ONS WERE SERVED FROM
COUNSEL, BUT | NEVER RECH VED ANY?

A | DON T.
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Q LET ME D SOUSS BRI EFLY YOUR BACKGROUND AS I T
RELATES TO | CANN  YQU HAVE BEEN ACTI VELY | N\VQLVED | N THE
| CANN COMMUNI TY SINCE 2005, R GHT?

A OCRRECT.

Q  AND | CANN HAS SCMETH NG CALLED A GENER C NAME
SUPPCRTI NG CRGAN ZATI ON, R GHT?

A OORRECT.

Q A\D WIULD YQU SAY THAT THE G\SO WAS THE | CANN
SUPPCRTI NG CRGAN ZATI ON THAT WAS | NVCLVED | N THE DEQ S| ON
TO RECOWEND TO THE | CANN BOARD THAT | CANN EMBARK IN TH' S
NEW GTLD PROGRAM TO EXPAND THE NUMBER CF TCP- LEVEL DOVAI NS
CN THE | NTERNET?

A COORRECT.

YOU WERE | \VOLVED | N THE G\SQ R GHT?
| WAS AN ADVI SER VYES.

YOU WERE PCLI CY ADM SER TO THE G\SC?
CORRECT.

Q AND DUR NG THE YEARS LEADI NG P TO THE
SUBM SSI ON CF YOUR APPLI CATI ON FCR THE TCP- LEVEL DOVAI N
KNOM AS DOTAFR CA,  YOU WOULD SAY YQU WERE PRETTY ACTI VE
IN THE GNSQ WOULD YQU SAY THAT?

A COORRECT.

Q AND YOU ATTENDED BOTH THEN AND SUBSEQUENTLY
MANY CF THE MEETI NGS CF THE | CANN BOARD, R GHT?

A | CANN SOO ETIES, NOT NECESSAR LY | CANN BOARD.
| AMNOT PART CF THE BOARD.

Q CKAY. | DIDN T SAY YOU VERE PART CF THE
BOARD, BUT YOU UNDERSTAND THAT THE BOARD CF THE | CANN

> O >» O
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MEETS THREE R FOR TI MES A YEAR AND THEY HAVE THESE
MEETI NGS ALL OVER THE WIRLD, R CGHI?

A OCRRECT.

Q AND DUR NG THE YEARS PR CR TO THE TI ME DCA
SUBM TTED | TS APPLI CATI O\,  YQU WOULD RCQUTI NELY ATTEND
THE -- AND BE PRESENT IN THE A Tl ES WHERE THOBE MEETI NGS
VWERE HELD, R CHI?

A | WAS PRESENT DUR NG THE | NTERNATI ONAL
MEETI NGS CF | CANN

Q YES, THAT WAS WHAT | WAS REFERR NG TQO

THCBE MEETI NGS WERE THREE R FOUR TI MES A
YEAR R GH1?

A SOMETH NG LI KE THAT.

Q AND NONVLET S SKI P AHEAD TO THE APPLI CATI ON
SO LET'S GONH RM THAT YOUR COMPANY, DCA, SUBM TTED AN
APPLI CATI ON TO | CANN FOR THE TCP- LEVEL DOVAI N KNOM A
DOTAFR CA, R GHT1?

A OCRRECT.

Q YQU UNDERSTQOCD THAT THE APPLI CATI ON WOULD BE
EVALUATED PURSUANT TO A DCOUMENT THAT | CANN HAD DEVELGPED
VHCH I T CALLED THE APPLI CANT GJ DEBOX, R GHT?

A GORRECT.

Q AND, I N FACT, YQU PERSONALLY WERE AN ACTI VE
PARTI A PANT | N THE DEVELCPMENT CF THE APPLI CANT GJ DEBOCK,
CORRECT?

A OCRRECT.

Q AND DRAFTS G- THE QU DEBOX, | CANN WOULD
PUBLI SH DRAFTS OF THE GJ DEBOXK O\LI NE SO THAT PECPLE
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THEY WERE M SVARKED.
THE WTNESS: SAMVE PAGE?
M5. CLIN WHCHJANI EXHBIT IS THAT? NEVER

M ND.
MR LEVEE YQU MEAN FCR THE TRANSCR PT?
M5. OCLIN T S NOT AN EXHBIT.
BY MR LEVEE
Q NOW ARE YOU ON PAGE 2067
A YES
Q LINE 14, | ASKED,
(READ NG )

BECAUSE AS A RESULT CF
THE BOARD ACCEPTI NG THE
GAC S ADVI CE THAT YOR
APPLI CATI N NOT PROCEED,
| CANN STCPPED WRKI NG CN
YOUR APPLI CATICN, R GHT?
(AS READ.)

AND YOU ANSWERED, "R GHT. "

AND THEN THE NEXT QUESTI O\
SO THE GEOGRAPH C REVI EW
NAMES PANEL NEVER GOT TO
FI N SH THE WIRK ON YOLR
APPLI CATI ON | N 2013
BECAUSE THEY WERE TCLD
TO STP? (AS READ.)

AND YOLR ANSVER WAS, "R GHT."

A  RGIT. MYI| OARFY? BECAUSE THS
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DEPCSl TI ON WAS TAKEN PCST-1 RP. SO THE EVI DENCE OF FACTS
THAT YOU ARE MENTION NG AND | AM SAYI NG R GHT' TO CAME
AFTER R GHI, BECAUSE AT THE TI ME THAT THE BQARD STCPPED
THE APPLI CATI ON | HAVE NO PREM EWCR NO VAY TO KNOWN THAT
THE BQARD | NSTRUCTED THE GEOERAPH C NAMES TO STCGP. SO |
WOULDN T KNOWVTHE EXACTLY THE WIRK THEY HAVE DONE ON THE
APPLI CATI ON, OCRRECT?

MR LEVEE YOR HONCR | AM QI NG TO MOVE TO
STR KE THAT. | HAVE NO | DEA WHAT THAT SAID.  COUNSEL CAN
BELIAT.

THE GORT: ALL RGHI. THE MOTION | S GRANTED.

JUST ANSWER THE QUESTI ON THAT | S ASKED,
PLEASE
BY MR LEVEE

Q NOW ACCCRDO NG TO THE GJ DEBOK, WHEN A
TCP- LEVEL DAOVAI N GONSI STED G- A (EGERAPH C TERR TARY, SUCH
AS AFR CA, THE APPLI CATI ON HAD TO HAVE THE SUPPCRT GF 60
PERCENT G- THE COUNTR ES O THE CONTENT CF AFR CA, R GHI?

A GORRECT.

Q AND AFTER YQU LEARNED THAT DCA S APPLI CATI ON
WOULD NOI' PROCEED, | AM TALKI NG ABOUJT 2013 NOW DCA
SUBM TTED A RECONSI DERATI ON REQUEST TO | CANN S BOARD,

R GHT?

A YES.

Q CKAY.  AND A RECONSI DERATI ON REQUEST | S
AVAI LABLE TO ASK THE BOARD TO REM EWTHE ACTIONS CF THE
| CANN -- G THE | CANN BOARD BUT ALSO ACTI ONS GF | CANN
STAFF?
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A OCRRECT.
Q AND SO DCA SUBM TTED A RECONS| DERATI ON REQUEST
TO THE | CANN BOARD, R CHT?

A OCRRECT.
Q AND THE BOARD DEN ED DCA' S APPLI CATI ON?
A OCRRECT.

Q AND THEREAFTER | S WHEN DCA Kl LED THE | RP,

A OCRRECT.

Q NON LET'S TALK A LITTLE BI T ABQJT THE | RP.
WHEN YQU IN TI ATED THE | RP, YQU SUBM TTED A Kl LI NG TO THE
| NTERNATI ONAL CENTER FCR O SPUTE RESCLUTI A\, THE | CDR
R GHT?

A YES.

Q THAT' S THE | NTERNATI ONAL ARM G- THE AMER CAN
ARBI TRATI ON ASSQQ ATl QN?

A GORRECT.
Q AND THAT WAS | N OCTCBER CF 2013, YES?
A GORRECT.

Q THE | RP PANEL' S FI NAL DECLARATI ON WAS | SSUED
IN EARLY JUY CF -- ACTUALLY, YQU SIBBMTTED I T I N CCTCBER
G- -- YES, OCTGBER 2013 -- STR KE THAT. START AGAIN

THE | RP PANEL' S FI NAL DECLARATI ON WAS | SSUED

IN JUWY G 2015, R @GH1?

A YES.

Q SO THE PROCESS OF THE | RP TOCK ABQUT 20
MONTHS, R GHT?

A GORRECT.
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H S PRACTI CE

Q SO YQU DON' T KNONONE WAY CR THE OTHER?

A | DDNT GEX | F THEY HAVE -- WHERE THEI R
CHHl CES ARE

Q DD YQU EVER ASK ANY CF THE LAWERS THAT YQU
WRKED W TH WHETHER THEY OCOULD GET ANY CPI N ONS FROM ANY
CF THE LAWERS THAT THEY HAD I N CALI FCRN A | F THEY HAD
ANY?

A DURNG THE | RP.
Q YES
A NO

Q DO YOU KNOVWETHER, JUST ASSUME FCR THE
MOMENT THAT WE L GOTSHAL HAS AN CFFI CE | N PALO ALTO THAT
WAS CPENED 15 CR 20 YEARS AGQ DI D YOU EVER ASK THAT ANY
LAWER FROM WE L GOTSHAL' S CALI FORNI A CFFI CE BE | N\VCLVED
IN THE | RP?

A | WOALDNOT. | DID NOT GO TO THE LAWFIRM |
VENT TO THE PERSCN THAT HAS EXPERTI SE AND UNDERSTAND THE
| RP PROCESS AND HAS WWN CASES AGAINST |CANN SO | VEENT
AFTER THE LAWER NOT AFTER THE LAWFI RV

MR LEVEE YOUR HONOR, OOUD | ASK THE WTNESS
ACTUALLY TO ANSVER MY QUESTI N

THE COURT: | TH NK SHE ANSWERED QUESTI ON

MR LEVEE  CKAY.

BY MR LEVEE

Q LET ME STATE IT THS WAY. DO YOU KNON\WETHER
ANY OF THE LAWERS FROM W L GOTSHAL' S CALI FORN A CFFI CE,
ASSUM NG THERE | S ONE, WERE | N ANY WAY | NVOLVED | N
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A YES, THAT S MY Sl (NATURE

Q AND THE PURPCBE G- THAT DOOUMENT WAS TO
PROVI DE THE | RP PANEL UNDER QATH THE TH NGS YOQU WANT THE
| RP TO GONSI DER DUR NG THE GOURSE COF THE | RP, OCRRECT?

A R GHT.

Q CKAY. WE RE QO NG TO GOME BAXK TO THAT IN A
M NUTE

LET ME ASK YOU ABQUT THE FI NAL DECLARATI ON

THAT SEXHBIT 43. THS IS THE IRP S FI NAL DECLARATI O\
RGT? ITS 63 PAGES LONG BEXHBIT 43.

A YES.

Q | TS ALREADY ADM TTED | NTO EV DENCE.

AND | T HELD THAT DCA WAS THE PREVAI LI NG PARTY,

CORRECT?

A OCRRECT.

Q AND THE PANEL SAI D THAT | CANN SHOULD GONTI NUE
TO REFRAI N FRCM DELEGATI NG THE DOTAFR CA GILD AND PERM T
DCA FROM REVAI NDER GF THE NEW GILD PROCESS?

A GORRECT.

Q AND AS W DI SQUSSED, THE PANEL ALSO AWARDED
DCA I TS GCBTS?

A ACCCROI NG TO THE | RP,  YES.

Q SO DCA RECH VED FROM | CANN THE MONEY THAT THE
PANEL TQLD | CANN TO REl MBURSE DCA, R GHT?

A GORRECT.

Q CKAY.  AND | CANN S BOARD, ABQUT A WEEK LATER
GONS| DERED THE DECLARATI ON GF THE PANEL, R GHT?

A THEY WROTE THE WCRDI NG YES.
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MR LEVEE YOLR HONOR CAN | MDVE TO STR KE THAT.

THE WTNESS:  YES,

THE GOURT:  MOTION 1S GRANTED.  YOUR ATTCRAEY WLL
ASK YOU THESE QUESTI ONS.

THE WTNESS:  THANK YQU.
BY MR LEVEE

Q NON ONCE | CANN RETURNED YOUR APPLI CATI ON TO
PROCESSI NG YOU RECEI VED, THAT |'S DCA RECEI VED SCME
CLAR FYI NG QUESTI ONS RELATI NG TO THE GEQGRAPH C NAMES
REVI EW OCRRECT?

A YES

Q | AVINOT GO NG TO GO | NTO ANY DETAIL ON THAT.

AND DCA ELECTED NOT TO SUBM T TO | CANN

ANYTH NG NEW DCA SAID, W& HAD LETTERS THAT V& SUBM TTED
WTH CUR APPLI CATI N AND THOSE ARE SUFFI O ENT.
ESSENTI ALLY THAT' S WHAT DCA SAID, R GHT?

A YES, VE HAD HAD AN APPLI CATI ON

Q A\D THEN | CANN SAID, VELL, W ARE GO NG TO PUT
YQU I N SCMETH NG CALLED EXTENDED EVALUATION  VE ARE GO NG
TO @ VE IT O\E MRE TRY, R GHT?

A YES

Q SO THEY SENT YOU A SECOND SET CF CLAR FYI NG
QUESTI ONS TELLI NG YOU THAT YOUR LETTER S CF SUPPCRT VEERE
| NSUFFI O ENT, UNDER THE GU DELI NE, R GHT?

A VH CH VERE THE SAME | S AS THE FI RST O\E

Q  YQU MEAN THE CLAR FYI NG QUESTI ONS VERE THE

A YEAH
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Q AND AGAIN DCA ELECTED NOI' TO SUBM T NEW
LETTER G- SUPPCRT AND SAID, WE GAVE YQU LETTERS WTH AR
APPLI CATI ON AND THCBE LETTERS WERE GQO0D ENQUGH

A VE CLAR FI ED TO THE SAME QUESTI ONS THEY ASKED
US. WE GAVE THEM THE SAME ANSVERS.

Q AND YOUR ANSWER WAS THAT THE PREM OUS LETTERS
WTH YOUR APPLI CATI ON WERE GOCD ENQUGH?

A YES.

Q CKAY.  AND SO | CANN THEN GOMMUN CATED TO DCA
THAT -- THAT | TS APPLI CATI ON WOULD NOT PROCEED BECAUSE | T
HAD FA LED THE GEOGRAPH C NAMES REM EWP

A OCRRECT.

Q NON WE D SOUSSED EARLI ER THAT A PARTY CAN
FILE A REQUEST FCR RECONSI DERATI ON G BQARD AND STAFF
ACTI ONS, OCRRECT?

A YES.

Q AND SO IN 2013, WHEN THE BOARD RULED FOLLON NG
THE GAC ADM G5, THE HRST TH NG DCA DD WAS H LE A REQUEST
FCOR RECONSI DERATI O\, R GHT?

A GORRECT.

AND | T LCST THAT REQUEST, R CGHI?
YES.

| NEED YOU TO BE AUD BLE

YES.

AND AFTER THAT | T FI LED THE | RP?
OCRRECT.

Q BUT I N 2005 AND 6, AFTER YQU WERE TALD THAT
YOUR LETTERS D D NOI' PASS THE (EGERAPH C NAMES REVI EWW  YQU

> O >» O >» O
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A NO NOT ON GEOGRAPH C NAME PART.

Q DD-- I'MSORRY. WE LOST YOR SLIDE THERE
FCR A MOMENT.

MB. GOLIN |' M SCRRY, WHAT EXH BI T WAS THAT?

MR BROMt |T WAS 12, PACE 18.

BY MR BROM

Q  DCES ANYTH NG HERE AT THE TCP CF PACE 18 REFER
TO WHETHER DCA | NSTI TUTE A LAWSU T | N REGARD TO DEQl SI ONS
MADE BY PERSONS OTHER THAN THE | CANN BOARD?

A IN THAT H GHLI GHTED VERS O\?

Q  YEAH IN THE H GHLI GHTED SECTION  DCES I T SAY
ANYTH NG ABOUT WHETHER DCA GOULD BRI NG A PROCEEDI NG | N
REGARDS TO ACTI ONS TAKEN BY PERSONS OTHER THAN THE | CANN
BOARD?

A NO

Q LET ME TAKE YWU TOBXH BIT 17, WH CH | BELI BVE
| S THE NEXT DOCUMENT THAT |'S REFERRED TO I N YOUR TESTI MONY
WTH MR LEVEE LET ME TURN TO PAGE 6 CF THAT DOOUMENT.
| BELI EVE W LOCKED AT THE | NFCRVATI CN UNDER PARAGRAPH 4.

DO YOU SEE WHERE | T SAYS UNDER CALI FCRN A LAW
AND APPLI CABLE FEDERAL LAW TH S | RP QUALI FI ES AS AN
ARBI TRATION DO YQU SEE THAT?

A YES

Q AND DO YOU SEE WERE | T SAYS, THE FI FTH PRONG
CF THAT I'S A BI NDI NG DEQl S| O\?

A YES

Q DO YOU SEE THAT?

AT THE TIME CF -- AS YOU WERE GO NG THROUCH
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THE | RP PROCESS, DI D YOU HAVE A BELI EF AS TO WETHER CR
NOT THE IRP WAS A BINDING -- WAS A BINDING -- WOULD MAKE A
Bl NDI NG DEQI S| ON AT THAT PO NT IN TI ME

A VE -- THROUGH THE PROCESS, NOQ NOT UNTIL THE
PROCEDURAL DEL| BERATI ONS WERE TAKI NG PLACE

Q AND AT SOME PONT IN TIME DI D THE PANEL MAKE A
DECI SI ON AS TO WHETHER | TS RULI NG WOULD BE Bl NDI NG?

A YES

Q DD YOU SUBSEQUENTLY OCME TO FI ND QUT AFTER
THE -- AFTER THE | RP DECI SI ON AS TO WHETHER | TS DECQI SI ON
WAS ACTUALLY Bl NDI NG ON | CANN?

A NQ YES ITWSNTBNING THE DEQ S ON WAS
Bl ND NG FROM THE | CANN -- FROM THE PANEL.

Q KA.

A THEY | SSUED A BI NDI NG DEQ S ON

Q DD YQU COME TO FI ND OJT WETHER | CANN
ACTUALLY TREATED THAT DEC Sl ON AS BI NDI NG AT SOME PA NT?

A NO IT WS VERY CBVIOUS THEY DIDN T TREAT I T
AS Bl NDI NG

Q HOWD D YOU OOME TO FI ND THAT QUT?

A EVEN THROUGH ALL THE DELI BERATI CNS, DUR NG THE
| RP, THE COUNSEL FCR | CANN HAS ARGLED I T |'S NOT BI NDI NG
AND ALL THE PROCEDURAL RULI NGS THAT TOCK PLACE, | CANN HAS
CPPCSED | T AND, YOU KNOW THE PANEL HAS OVERRULED AND --
AND | SSUED A Bl NDI NG DECI SI ON

EVEN AT THE END TOMRDS THE TI ME THAT THE
PANEL WAS GO NG TO | SSUE THE DECLARATI ON, THE | CANN
COUNSEL HAS ACTUALLY WR TTEN CR SUBM TTED A LETTER TO --
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SUPER R GOURT G- THE STATE CF CALI FCRN A
GONTY CF LG5 ANGELES

DEPARTMENT 53 HON HOMRD HALM JUDGE

DOTCONNECTAFR CA TRUST, NQ BG507494
PLAI NTI FF,

VS

| NTERNET OCRPCRATI ON FCR ASSI G\ED
NAMES AND NUMBERS,

DEFENDANT.

REPCRTER S CERITI FI CATE

I, KER A LCAAN CSR NO 12608, CG-FIA AL PRO
TEMPCRE REPCRTER OF THE SUPER CR GORT OF THE STATE CF
CALI FCRN A, GONTY CF LGS ANCGELES, DO HEREBY CERITI FY THAT
| D D GORRECTLY REPCRT THE PROCEEDI NG5S GONTAI NED HEREI' N
AND THAT THE FCREQO NG PAGES, GOWR SE A FULL, TRUE, AND
CCORRECT TRANSCR PT OF THE PROCEEDI NGS AND TESTI MONY TAKEN
I N THE MATTER G- THE ABOVE- ENTI TLED CAUSE ON
FEBRUARY 28, 2018.

DATED TH S 1ST DAY CGF MARCH 2018.

//" 4
P —
) [J\\—' _— )
- =7 =
v [~

KER A LOAN
CFFl A AL PRO TEMPORE REPCRTER
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SUPER CR GORT CF THE STATE G CALI FCRN A
GONTY CF LG5 ANGELES

DEPARTMENT 53 HON HOMRD HALM  JUDCGE

DOTCONNECTAFR CA TRUST, NQ BG507494
PLAI NTI FF,

VS

| NTERNET GCRPCRATI ON FCR ASS|I G\ED
NAMES AND NUMBERS,

DEFENDANT.

REPCRTER S TRANSCR PT CF PRCCEED NGS
THURSDAY; NARCH 1, 2018

FCR THE PLAI NTI FF:

BROM NERF SM TH & KHAN, LLP

ETHAN J. BROMN

SARA COLON

11601 WLSH RE BOULEVARD, SU TE 2080
LGS ANCELES, CALI FCRN A 90025

FCR THE | NTERVENCR

KESSELMVAN BRANTLY STOCKI N&ER LLP
DAVI D W KESSELNVAN

1230 ROSECRANS AVENLE, SU TE 690
MANHATTAN BEACH CALI FCRN A 90266

( APPEARANCES QONTI NUED ON THE NEXT PACE.)
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APPEARANCES QOONTI NUED:

FCR THE DEFENDANT:

KER LOGAN CSR 12608

JONES DAY

JEFFREY A LEVEE

ER N L. BURKE

KELLY (ZUROVI CH

AVANDA PUSH NSKY

555 S. FLOMER STREET, 50TH FLOOR
LGS ANCELES, CALI FCRN A 90071

C-H A AL PRO TEMPCRE REPCRTER

JGB NUMBER 143369
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| NDEX

W TNESS NAME PAGE
SCPH A BEKELE
CROSS (RESUMED) BY MR BROM . ..o\, 2
REDIRECT BY MR LEVEE ..o voooioiiiiiin 26
RECROBS BY MR BROM .. vovoeeeiieiin 50
OHR STI NE WLLETT
DIRECT BY MB. BURKE . ..ottt 54
DI RECT (RESUMED) BY M5. BURKE .. ..o 86
CROBS BY MR BROMN .. v oeee oo 89
REDIRECT BY MB. BURKE . ..o vvoiiiiiii 125
AKRAM ATALLAH
DIRECT BY MR BROM . ..o oo 128
CROSS BY MR LEVEE ..o 133

EXHI BI TS

EXHBIT PACE
54 NARKED FCR | DENTI FI CATI ON 46
147 NARKED FCR | DENTI FI CATI ON 96
131 MARKED FCR | DENTI FI CATI ON 117
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CASE NO B0507494

CASE NAME: DOTCCNNECTAFR CA TRUST V.
| NTERNET QCRPCRATI ON FCR
ASSI G\ED NAMES & NUMBERS

LOS ANGELES, CALI FORN A THURSDAY, MARCH 1, 2018
DEPARTMENT NQ 53 HON  HOMRD HALM JUDGE
APPEARANCES; (AS HERETOFCRE NOTED )
REPCRTER KER LOGAN, CSR NQ 12608
TI VE: MCRN NG SESSI ON

(THE FOLLON NG PROCEED NGS
TOK PLACE | N CPEN GOURT:)

THE GORT: ALL RGT. W ARE ON THE RECCRD | N THE
CASE G- DCA VERSUS | CANN, CASE NO BG607494. COUNSEL ARE
PRESENT. M5, BEKELE | S ON THE WTNESS STAND, AND |
BELI EVE THAT GOUNSEL FCR THE PLAINTI FF 1S EXAM N NG

MR BROMt YES, YOUR HONCR | AM READY TO START.
| -- JUST ONE VERY BR EF HOUSEKEEPI NG MATTER | NOTED
THAT WE HAD NEQLECTED TO MAKE A PRI NTQUT G- AQUR CPEN NG
SLIDES FOR YOU. | F YOQU WOULD LI KE THAT, | AM HAPPY TO
PROVDE | T TO YQU

THE GORT:  CKAY.

SCPH A BEKELE,
THE WTNESS HEREI N, CALLED AS A WTNESS, HAVI NG
BEEN PREM OQUSLY DULY SWR\, RESUMED THE STAND AND
TESTI H ED FURTHER AS FOLLONE:
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ENDCRSEMENTS PRCPERLY WERE | NTERVENED BY | CANN STAFF AND
QJ DED TO ON HON TO EVALUATE QLR APPLI CATI ON VERSLS - -
VERSUS THE COWPETI T1 ON

Q THERE | S A LOI THERE. | JUST WANT TO UNPACK
| T JUST ALITTLE BIT. CKAY?

A CKAY.

Q AFTER THE IRP YOR -- IS I T CCRRECT THAT YOR
APPLI CATI ON VENT BACK | NTO QGONS| DERATI ON BY THE (GEOERAPH C
REM EW PANEL?

A OORRECT.

Q AND D D YOQU SUBSEQUENTLY QGOME TO LEARN THAT
THAT PANEL, IN YOR VI EW TREATED YOUR APPLI CATION AND | TS
ENDCRSEMENTS DI FFERENTLY THAN | T TREATED ZACRS?

A YES.

MR LEVEE @BIECTION LEAD NG

THE GORT: | T S OVERRULLED

THE WTNESS:  YES, THEY D D
BY MR BROM

Q WHAT | S THE BASIS CF YOUR BELI EF THAT YOR
APPLI CATI ON ENDCRSEMENTS WERE TREATED DI FFERENTLY THAN
ZACR?

A FIRST G- ALL, IN PR NO PLE, THE COMPANY THAT
WAS EVALUATI NG GUR APPLI CATI ON DUR NG THE | RP D SCOVERY WE
VERE -- WERE FOUND TO NOT' BE | NDEPENDENT, WERE FOUND TO
HAVE Bl AS ON ZACR S APPLI CATI ON DUE TO THE | NTERFERENCE CF
THE | CANN STAFF.  AND THEN VEE WROTE TO | CANN REQUESTI NG R
PQA NTI NG QJT THE SAME TH NG AFTER THE | RP.  THEY D D NOT
GHANGE THE | NDEPENDENT EVALUATION FIRM  THE SAME PECPLE
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A YES | DD
Q HONLONG DD YOU LI VE THERE?

A UNTIL | WAS 16.

Q AND WAS ENGLI SH YOUR FI RST LANGUAGE?
A NO

Q WENDD YOUCOME TOTHE U S. ?

A | DONT REMEMBER BUT --

Q  APPROXI MATELY HON QLD VERE YOU?

A WENI| WAS 16 | CAME HERE

Q DO YOU HAVE ANY LEGAL TRAI NI NG AT ALL?
A LEGAL?

Q LEGAL

A NO

Q

HAVE YQU EVER BEEN | \VALVED, OTHER THAN TH S
OTHER THAN THE ACTI ONS RELATI NG TO THE | CANN EVENTS, HAVE
YQU EVER BEEN | N\VALVED IN ANY LAWBU TS IN THE U. S. ?

A NQ

Q D D YOU HAVE ANY EXPER ENCE WHATSCEVER | N
EVALUATI NG THE ENFCRCEABI LI TY CR SCCPE CF LI Tl GATI ON
WA VERS?

A NQ

Q WHERE | S DCA LOCATED?

A DCA | S LACATED IN THE GONTRY CGF AFR CA CALLED
MALR TI US, THAT S WHERE THE HEADQUARTERS | S AND WE HAVE
THE CPERATI ON | N KENYA, NAI RCBI, KENYA

Q CAN YQU JUST TELL ME JUST CGENERALLY WHAT DCA
DCES?

A DCA WAS SET UP SOMEHON I N 2007, TO PROV DE
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THROUGH?

A NO WE REQUESTED VAR QUS TI MES WHAT THE STATUS
1S, THEY NEVER GAVE US THE STATUS CF QR -- QOUR SCCRES FCR
THE CGEGERAPH C NAME

Q DD THE -- DD THE DCA APPLICATION WAS IT A
HALTED AT THE TIME G- THE GAC ADMI G5, WHEN THE GAC ADMVI CE
WAS ACCEPTED?

A NO WE WERE | NFCRVED THROUGH THE ENVA L
GCOMMLN CATI ONS THAT DUR NG THE BE JI NG MEETI NG WHERE THEY
HAD THE GAC ADMI CE, THEY SENT US | NFCRVATI ON SAYI NG YOR
APPLI CATI ON WLL NOI' PROCESS ANYMCRE BECAUSE DUE TO THE
GAC ADVI CE

Q THE APPLI CATI ON WAS HALTED AT THAT PO NT I N
T ME?

YES.

THAT HALT PREVENTED -- DI D THAT HALT --
PUBLI SH NG CFF THE (EAGERAPH C NAME SCCRES.
SO THAT HALTI NG PREVENTED THE GOMPLETI ON GF
THE GECRAPH C NAME REVI EWP

A R GHT.

Q AND WAS THE DEQA SION TO HALT THE H NAL
DEQ SI ON AND PUBLI CATI ON GF THE GEOCRAPH C NAMES REVI EWY
WAS THAT A DEA SI ON THAT WAS NVADE BY GAC CR NMADE BY | CANN?

A MADE BY | CANN

Q WAS | T A DEA SION THAT YOU AGREED W TH?

A NQ THE NP, WVHCH IS A SUBAROP G- THE | CANN
BOARD, REMI BEWS | NDIVI DUAL APPLI CATI ONS TO PASS AND FAIL OR
TO G2T | NPUT FROM THE VAR QUS EVALUATI ON PANEL AND THEN

o >» O >
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THROUGH A SER ES (F GONTRACTS AND PROGRAVE W TH GONTRACTED
PARTI ES VWH CH WE CALL REQ STRY CPERATCRS AND REQ STRARS.

Q  WEN DD YOU START WRKI NG FCR | CANN?

A OCTCBER 1ST, 2012.

Q  AND WEN YOU STARTED, WHAT WAS YOUR Tl TLE?

A M TITLE WAS GENERAL MANAGER CF THE NEWQ.TD
PROGRAM

Q AND CAN YQU EXPLAIN TO THE QOURT VERY
GENERALLY, WHAT | S THE NEWQA.TD PROCGRAWP

A SO NEW QA TD STANDS FOR NEW (ENER C TCP- LEVEL
DOVAIN I T IS A PROGRAM THAT WAS | NTENDED TO PROVI DE FCR
THE EXPANSI ON CF THE TCP LEVEL GF THE | NTERNET.

Q VE HAVE HAD SOME D SAUSSI ON | N PASSING BUT TO
GLAR FY, WHAT IS A TCP- LEVEL DQOVAI N?

A SO MOsT PECPLE ARE FAMLIAR WTH . GOM CR . GO
IT 1S REALLY ANYTH NG THAT' S TO THE R G(HT GF THE DOT.

Q AND WHAT ARE SOME EXAMPLES G- NAMES THAT HAVE
BEEN ADDED SI NCE THE NEW Q. TD PROGRAWP

A THE NEW Q. TD PROGRAM HAS ADDED NAMES LI KE
CSHOP, . GO0ALE . GBAKA

Q WHAT YEARS D D THE GILD PROGRAM LAUNCH?

A SO THE | CANN BOARD ADCPTED PCLI CY
RECOMMVENDATI ONS FCR PROGRAM | N 2008.

Q LET ME STCP YOU FCR A MOMENT.  WHO WROTE (R
MADE THCSE PCLI CY RECCMVENDATI ONS?

A THE | CANN COW TTEE, TH S MULTI - STAKEHOLDER,
PECPLE FROM ALL OVER THE WIRLD.

Q VE HAVE HEARD THAT REFERRED TO A GOUPLE TI MES
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THE | CANN GCOMMNI TY.  CAN YOU DESCR BE FCR THE GOURT A
LI TTLE Bl T MORE \WHAT THAT |'S EXACTLY?

A SO THE | CANN GCOMM TTEE IS TH S VERY LARGE SET
CF VCLUNTEERS WHO SPAN FROM ALL AREAS CF THE WORLD AND
THEY REPRESENT VAR ETY CF | NTERESTS, GOVERNVENTAL
| NTERESTS, BUSI NESS | NTERESTS, | NTELLECTUAL PRCPERTY
| NTERESTS. | T | NCLUDES PECPLE W TH EDUCATI ON BACKGRONDS,
AND VAR OUS PUBLI C PCLI CY | NTERESTS,

Q  AND DO THCBE VAR QUS COMMN TIES, AS VE HAVE
DESCR BED THEM HOWDI D THEY -- HOND D THEY PLAY | NTO THE
ADCPTI ON CR THE FORMATI ON REALLY OF THE NEW GLTD PROGRAWP

A SO THAT COMMN TY |'S STRUCTURED | NTO -- | CANN
HAS SEVEN ASPECTS CF THE | CANN COMMINI TY.  SOME ARE CALLED
SUPPCRTI NG CRGAN ZATI ONS THAT DEVELCP PCLI CY
RECOVMENDATI ONS AND SCME ARE CALLED ADM SCRY COMM TTEES
AND THEY ADVI SE THE | CANN BOARD,

Q GO AEAD

A AND SPEQ FI CALLY ABOUT NEWQA.TDS, THERE S A
CNE SUPPCRT CRGAN ZATI ON CALLED THE GENER C NAMES
SUPPCRTI NG CRGAN ZATI CN CR THE G\SO AND THEY ARE THE BCDY
THAT DEVELCPED THE PCLI CY RECOMMENDATI ONS BEH ND THE NEW
QLTD PROGRAM

Q WE WLL BE TALKING A LI TTLE BI T MORE ABOUT
SQVE SPEQ FI CS OF THAT PROGRAM) BUT BEFCRE W MDVE CFF
YOUR BACKGROUND, \WEN YOU STARTED WTH | CANN, \WHAT WERE
YOLR JCB RESPONSI Bl LI TI ES?

A | WAS RESPONSI BLE FCR THE DAY- TO DAY CPERATI ON
CF THE NEWG_TD PROGRAM
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Q GENERALLY, WHAT SCRTS CF TH NGS DI D THAT
| NVQLVE?

A | T 1 NCLUDED THE ADM N STRATI ON CF THE
EVALUATI ON GF ALL G- THE APPLI CATI ONS TO THE PROGRAM
GOCRO NATI NG WTH ALL G- THE BEXPERT PANELS THAT | CANN HAD
H RED TO PERFCRM THOBE EVALUATI ONS. GOMMUN CATI NG WTH
THE APPLI CANTS WHEN THEY HAD QUESTI ONS ABQUT THEI R
APPL| CATI ON

Q HONLONG O D YQU HOLD THE (ENERAL MANACER
TI TLE?

A | HAD THAT TI TLE FCR OVER A YEAR

Q AND THEN DD IT CGHANGE R D D YOR PGSl TI ON
GHANGE?

A SOMETI ME | N EARLY 2014, MY TI TLE WAS
EXPANDED -- MW Tl TLE WAS CHANGED TO REFLECT MY EXPANDED
DUTI ES.

Q VWHAT WAS THE NEWTI TLE?

A I T 1S M CE PRESI DENT GF LTD CPERATI ONS.

Q AND UNDER THAT NEWTI TLE, DI D YQJ GONTI NCE TO
HAVE EVERY DAY RESPONSI Bl LI TY FCR THE A.TD PROGRAW?

A | DD

Q VWHAT WERE THE ADD TI ONAL RESPONS! Bl LI TI ES YQU
TAXK ON?

A ADDI TI ONALLY, | TOK ON RESPONSI BI LI TY FCR
PROVI D NG SERVI CE DELI VERY AND SUPPCRT TO | CANN S
GONTRACTED PARTI ES TO THESE REQ STRY CPERATCRS AND
REQ STRARS.

Q I WANT TO GO BACK TO SQWE D SOUSS| ON ABAUT THE
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GILD PROGRAM | QJT YQU GFF AS YQU WERE STARTI NG TO TELL
US, YQU WERE ANSWER NG MY QUESTION WHEN DD I T LAUNCH
YOJ HAD DESCR BED HONV THERE WAS A PCLI CY ADCPTED BY THE
| CANN BOARD. | BELIEVE YQU SAID IN 2011; |S THAT GCORRECT?

A SO THERE WAS THE PCLI CY BEH ND THE PROGRAM WAS
ADCPTED I N 2008 BY THE | CANN BQOARD.

Q ' M SCRRY, W M STAKE

A THEN THE COW TTEE WIRKED W TH | CANN STAFF
OCLLABCRATI VELY OVER NANY YEARS TO DEVELCP WHAT WE HAVE
BEEN DESCR Bl NG CALLED " THE APPLI CANT GJ DEBOCK' AND THAT
WAS ADCPTED BY THE BQARD I N 2011.

Q WHEN WERE APPLI CATI ONS FCR THE NEW GILD
PROGRAM FI RST ACCEPTED?

A APPLI CATI ONS WERE BEGUN TO BE ACCEPTED I N
JANUARY CF 2012.

Q WAS THERE A WNDOWN DUR NG WH CH APPLI CANTS
GOULD APPLY?

A YES.

Q VHAT WAS THAT W NDOAP

A THERE WAS AN APPLI CATI ON W NDON BETWEEN - -
FROM JANUARY THROUCH MAY CF 2012.

Q YQU MENTI ONED A MOMENT AQ BUT JUST TO NAKE
SURE THE RECCRD | S ALEAR | S THERE A SET (F RULES THAT
GOVERNS THE NEW GILD PROGRAWP
YES.
AND WHAT | S THAT CALLED?
THE APPLI CANT QJ DEBOK
CAN YOU ACAIN CGENERALLY FCR THE QOURT

o >» O >
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DESCR BE THE SCRTS G- TH NGS5 THAT ARE | NOLUDED I N THE - -
LET ME GET IT R GHT NON APPLI CANT QU DEBOK?

A SURE SO THE APPLI CANT GJ DEBOXX | S OVER 300
PAGES LONG | T INCLUDES A SET CF -- | T DESCR BES THE
PROCESS FCR APPLYI NG TO THE PROGRAM | T | NCLUDES THE
PROCESS THAT WAS TO BE FOLLONED FCR THE EVALUATI ON OF THE
PROGRAM | T | NCLUDED THE APPLI CATI ON QUESTI ONS | TSELF.
AMONG OTHER TH NGS5, | T I NCLUDED A GCPY OF THE REQ STRY
AGREEMENT THAT APPLI CANTS WOULD HAVE TO SI OGN | F THEY WERE
APPROVED TO BE A REQ STRY CPERATCR AND THEN | T ALSO
I NCLUDED THE TERVE AND GONDI TI ONS G- THE PROGRAM AND MUCH
MCRE.

Q EARLI ER TCDAY WHEN M5, BEKELE WAS TESTI FYI NG
SHE DESCR BED -- USED THE PHASE GONSENSUS DR VEN DO YQU
AGREE THAT THE GJ DEBOK CAME ABQUT THROUGH A GONSENSUS
DR VEN PROCESS?

A I WoULD.  MAY | DESCR BE?

Q YES, PLEASE

A SO THE AU DEBAK WAS DRAFTED OVER SEVERAL
YEARS AND PCRTI ONS GF THE GJ DEBGCK WERE WR TTEN BY STAFF,
PUBLI SHED AND RECHI VED PUBLI C COMVENT.

[CANN, INITS WIRK, HAS A PROCESS WE CALL
"PUBLI C COMMENT PROCESS' | N WH GH MATER ALS ARE PUBLI SHED
AND THE GENERAL PUBLIC AS VELL AS THOBE MEMBERS CF THAT
| CANN COMMN TY | DESCR BED ARE | NM TED TO GOMMENT ON THE
MATER ALS BEI NG -- BEI NG PUBLI SHED AND DEVELCPED. SO
THS -- THS QJ DEBOK WAS DEVELCPED THROUGH THAT TYPE GF
A CONSENSUS APPROACH
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BY M5, BURKE

Q YQU MENTI ONED THAT | CANN WAS EMBARKED ON NEW
PROCESS. DO YQU KNOWI F BEFCRE THE PROCESS STARTED CR
BEFCRE THE APPLI CATI ON PER CD CPENED, D D | CANN HAVE | N
MND A NUMBER CF APPLICATIONS I T THOUGHT I T M GHT RECE VE?

A THE QU DEBOCK WAS WR TTEN AND DEVELCPED
PRESUM NG THAT WE RECEl VE ABQUT 500 APPLI CATI ONS.

Q HON NANY APPLI CATI ONS O D | CANN RECEI VE?

A MANY MORE.  WE RECH VED 1, 930, NEARLY 2, 000
APPLI CATI ONS.

Q YQU MENTI ONED QU GKLY, BUT | WANT YQUJ TO STEP
THROUGH FCR US AT A GENERAL LEVEL. WHAT ARE SOME CF THE
STEPS | N\VALVED | N PROCESSI NG CR FCR AN APPLI CATI ON TO BE
PROCESSED THROUGH THE NEW @ TD PROGRAWP

A SO ONE OF THE FIRST EARLY THNGS WE DD WTH
EVERY APPLI CATION | S VE -- I N CRDER TO PROCESS THEM AS
EFFl G ENTLY AND EFFECTI VELY, WE WANTED TO PR CR Tl ZE THOBE
APPLI CATIONS, SO W HELD A PR CR Tl ZATI ON DRAWI N WH CH
APPLI CANTS RECEI VED A PR CR TY NUMBER THAT LED TO THE
SEQUENTI AL PROCESSI NG G- THE APPLI CATI ON

THEN EVERY APPLI CATI ON VENT THROUGH WHAT WE
CALL "IN TI AL EVALUATI ON' AND THE I N TI AL EVALUATI ON
I NCLUDED ABOUT FI VE EVALUATI ONS. | T | NCLUDED A BACKGROUND
SCREEN NG ABAUT THE CR M NAL H STCRY AS WELL AS CYBER
SQUATTI NG CR BAD BEHAVI CR | N THE | NTERNET FCR THE
APPLI CANT AND THE MEMBERS.

I T INCLUDED A FI NANG AL EVALUATION A
TECGHN CAL EVALUATI AN SOMETH NG WE CALL A "DNS
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EVALUATI ON " A VERY TECHN CAL DESCR PTI ON OF HOWTHE TLD
WLL BE CPERATED AND THEN FI NALLY EVERY APPLI CATI ON GCES
THROUGH A SER ES OF STR NG REVI EWB, THE LAST CF WH CH W&
HAVE BEEN TALKI NG ABOUT THE GEOGRAPH C NAMES PANEL
EVALUATI ON

Q  DCES EVERY APPLI CATI ON GO THROUGH GEOGRAPH C
NAMES EVALUATI ON?

A YES

THE GOURT:  JUST A MNUTE, GENERALLY, R GHT, IN
YOU RE NOT TALKI NG SPECI FI C DOT X, R GHT?

THE WTNESS,  OCRRECT.

THE GOURT;  CKAY. THANK YQU
BY MS. BURKE:

Q  DCES EVERY EVALUATI ON GO THROUGH GEOGRAPH C
NAMES REVI EVP

A YES ITDD

Q  WWY?

A WELL, SO SOME APPLI CANTS KNEW THEY VERE
APPLYI NG FCR A STR NG THAT DENOTED A REG ON CR A A TY, BUT
SQOVE APPLI CANTS APPLI ED FCR STRINGS THAT WERE ON A RESERVE
LI ST OF NAMES THAT COULDN T BE DELEGATED. OTHERS APPLI ED
FCR STR NGS THAT THEY DIDN T EVEN REALI ZE WERE A REG ON CR
CEOGRAPH C NAME SOVMEWHERE | N THE WORLD THAT THEY WEREN T
FAM LI AR WTH

Q THE FIRST PART OF GEOGRAPH C NAMES EVALUATI ON
ANSWERS THAT QUESTI O\ |'S THAT OCRRECT?

A THAT S OORRECT.

Q  VWAT -- WHAT |'S THE REST CF GEOGRAPH C NAMES
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EVALUATI ON FCR THOBE THAT ARE | DENTI FI ED TO BE CGEOERAPH C
NAMES?

A SO AFTER DETERM N NG WHETHER CR NOI' THE STRI NG
IS A GEORAPH C NAME, THEN THE NEXT | TEM THE PANEL LOCKS
AT | S DO THEY HAVE ADEQUATE SUPPCRT. SO LOKI NG FCR
LETTERS G- SUPPCRT CR NONCBJECTI ONS BY THE RELEVANT
AUTHCR TY. AND THEN FI NALLY, THEY LOXK TO VER FY THCBE
LETTERS WTH THE PARTY THAT PROVI DED THEM

Q SO A (EOGRAPH C NAME THAT | NVOLVES MORE THAN
ONE LOCAL QOVERNMENT, FCR EXAMPLE, WHAT | S THE STANDARD
THAT THE APPLI CANT HAD TO MEET?

A THE APPLI CANT GJ DEBOK REQU RED THAT
APPLI CANT' S APPLI CATION FOR REAONS R IN TH S CASE A
GONTI NENT REQU RED APPROVAL LETTERS OF SUPPCRT (R
NCNCBIECTI ONS FROM 60 PERCENT G THE GOUNTR ES CR RELEVANT
AUTHCR TI ES UNDER THAT UMBRELLA

Q ARE YQU AWARE -- HONMNANY APPLI CATI ONS WERE
THERE FCR DOTAFR CA?

A THERE WERE TWD APPLI CATI ONS.

Q VE HAVE BEEN TALKI NG ABQJT DCA S APPLI CATI ON
AND THE OTHER APPLI CANT WAS WHOWP?

A ZACR

Q AND OTHER THAN THE APPLI CATI ONS FCR DOTAFRI CA,
D D ANY OTHER APPLI CATI ON FCR A (ECGRAPH C NAME | NVOLVE
MORE THAN ONE RELEVANT GOVERNMENT CR LGCAL GOVERNMVENT?

A NOT' THAT | RECALL.

Q VWHY IS THE 60 PERCENT SUPPCRT CR NONCBIJECTI CN
REQU REMENT | MPCRTANT FCR A GEORAPH C NAME?
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A DUR NG THE APPLI CATI ON WNDOWNV I N 2012.

Q ONCE YQU JO NED | CANN, D D YQJ ASSUME
RESPONS! Bl LI TI ES RELATED TO DCA' S APPLI CATI ON FCR
DOTAFR CA?

A | DD

Q CGENERALLY, AGAIN WHAT WERE THCBE?

A TO ENSURE THE EVALUATI ON GF THE APPLI CATI ON BY
ALL THE RELEVANT PANELS RESPONSI BLE FCR THE
PR CR Tl ZATI O\, GOCRD NATI NG THE RESULTS OF ALL THCBE
EVALUATI ON PANELS, COMMUN CATI NG THE RESULTS THROUXH
REPCRTS TO THE APPLI CANT AND PUBLI QLY.

Q JUST TO BE QLEAR YQU RE PERSONALLY NOT
PERFCRM NG EVERY SINGLE ONE OF THOBE YAU HAVE A STAFF,
| S THAT CCRRECT?

A YES. VYES

Q YQU OVERSEE THE STAFF | N THOSE FUNCTI ONS?

A THAT' S OCRRECT.

Q WAS DCA' S APPLI CATI ON PUT THROUXH THE PHASES
G- THE APPLI CATI ON PROCESS YQU DESCR BED?

A | T WAS.

Q VWE HAVE HEARD A LOT ABAUT GAC ADVI CE THAT WAS
SSUED I N 2013. LET ME ASK, DD DCA' S APPLI CATI CN
GOMPLETE ALL THE PROCESSES PR CR TO THE GAC ADM CE BHE NG
| SSUED | N 20137

A NO | T HAD NOT.

Q VHCH |F ANY, HAD I T NOI COWPLETED?

A THE GEGRAPH C NAMES PANEL REM EWWAS STILL IN
PROCESS.
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THE CONSENSUS ADM CE ABAUT DCA' S DOTAFRI CA APPLI CATI ON?

A THE BOARD HAD A MEETI NG AND CONSI DERED THAT
ADVI CE AND ULTI MATELY THEY ADCPTED ADVI CE FROM THAT
GCOMMIN QUE

Q AND TO BE CLEAR AT THE TI ME THAT THE BOARD
VOTED TO ACCEPT THE GAC ADVI CE, HAD DCA' S APPLI CATI ON
COWPLETED (EORAPH C NAMES REVI BV

A NO | T HAD NOT.

Q HAD | T GOMPLETED | N TI AL EVALUATI ON I N TOTAL?

A NO | T HAD NOT.

Q HAD | CANN EVER TALD DCA AT THAT PA NT, WP
UNTI L THAT PO NT WHEN THE GAC ADVI CE WAS ADCPTED BY THE
BOARD, THAT THE DCA' S APPLI CATI ON HAD PAST (GEOGRAPH C
NAMES REM EVP

A VE HAD NOT.

Q D D | CANN | NFCRMVI DCA AT SOME PA NT THAT | T HAD
CEASED PROCESSI NG | TS APPLI CATI ON?

A YES, V& DD

Q APPROXI NATELY WHEN WAS THAT ARCUND?

A | T WAS SHCRTLY AFTER THE BOARD RESCLUTI ON
ADCPTING THE GAC ADMICE, SO I BELIEVE IT WAS EARLY 2013,

EARLY -- |' M SCRRY, EARLY JULY CF 2013.
Q AND IS THAT PART --
THE COURT: EXQUSE ME. WHEN WAS -- | HAVE HERE

THAT IN APR L CF 2014, GAC PROVMDED THE ADMCE IN A
WR TTEN COMIN QUE. | S THAT WRONG?

THE WTNESS: APR L 2013.

THE GORT:  '"13. GOKAY. AL RG. CKAY.
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A YES | HAVE

Q I'VE PUT IN FRONT CF YQU A BI NDER W CH HAS
SOME CF THE BEXH BI TS THAT HAVE BEEN MARKED IN TH'S TR AL.
| F YOU WOULD TURN TO BEXH BI T 43, PLEASE, AND YOUR HONCR |
BELI EVE W ALSO PROVI DED A OCPY CF THAT Bl NDER TO YQU.

ONCE YOU RE AT EXHBI T 43, | SPEQFI CALLY
WOULD LI KE TO LOCK AT -- STARTI NG ARCUND PARAGRAPH 148
WACH IS ON PAGE 61 OF THE EXH BI T.
CKAY. FIRST CF ALL, CAN YQU READ FCR THE

COURT WHAT THE TITLE OF TH'S SECTION IS, R GHT ABOVE
PARAGRAPH 1487

A "DECLARATI ON CF THE PANEL."

Q AND YOU VE READ TH S BEFCRE, OCRRECT?

A | HAE

Q CAN YOU SUMAR ZE FCR US WHAT | T STATES I N
PARAGRAPH 1487

A I T SAYS THAT THE PANEL DETERM NED THAT THE
ACTI ONS AND | NACTI ONS CF THE BOARD W TH RESPECT TO THE DCA
APPLI CATI ON FOR DOTAFR CA WERE | NOONS| STENT W TH THE
ARTI CLES CF | NOORPCRATI CN AND BYLAVS CF | CANN

Q  DCES THAT PARAGRAPH REQU RE CR RECOMVEND ANY
ACTI ON BY | CANN?

A NQ |T DOES NOT.

Q CKAY. LET S GO TO PARAGRAPH 149. CAN YQU
SUMAR ZE FCR THE COURT WHAT THAT PARAGRAPH STATES?

A | T STATES THAT | CANN SHOULD OCNTI NUE TO
REFRAl N FROM DELEGATI NG THE DOTAFR CA GLTD AND PERM T
DCA' S APPLI CATI ON TO PROCEED THROUGH THE REMAI NDER CF THE
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NEW GTLD APPLI CATI ON PROCESS.

Q DCES THAT PARAGRAPH 149 REQU RE ANY ACTI ON ON
THE PART CF THE BOARD?

A YES.

Q LET' S LXK AT PARAGRAPH 150. CAN YQU
SUMAR ZE WHAT THAT PARAGRAPH ADDRESSES?

A I T D RECTED THAT | CANN NEEDED TO PAY THE FEES
AND GC5TS FCR DCA

Q WOULD THAT PARAGRAPH REQU RE ANY ACTI ON BY THE
BOARD G | CANN?

A YES.

Q FI NALLY, PARAGRAPH 151, CAN YQU SUMVAR ZE FCR
US WHAT THAT PARAGRAPH STATES?

A | T SAYS THAT BOTH DCA AND | CANN SHOULD BE
RESPONS| BLE FCR THEI R OAN EXPENSES AND LEGAL
REPRESENTATI ON

Q DCES THAT PARAGRAPH REQU RE ANY ACTI ON BY THE
BOARD?

A | T DCES NOT.

Q UNDER THE HEADI NG AND | N THE -- UNDER THE
HEADI NG " DECLARATI ON G THE PANEL, " DCES THE | RP PANEL SAY
ANYTH NG ABOUT THESE DECLARATI ONS BEI NG Bl NDI NG?

A | T DCES NOT.

Q D D THE | CANN BARRED TAKE ANY ACTIONS IN
RESPONSE TO THE FI NAL DECLARATI ON?

A YES, THEY DD

Q HON DO YOQU KNOWVWHAT THEY D D?

A | READ THE RESCLUTI QN THE BOARD RESCLUTI ON
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ADCPTI NG THE DECLARATI ON
Q | N THAT SAME Bl NDER THERE SHOULD BE A TAB
MARKED EXH BI T 144. CAN YQU TURN WTH ME THERE?

A YES

Q DO YOU RECOGN ZE THAT?
A YES

Q WHAT IS IT, PLEASE?

A IT LOXS LIKE A PR NTQUT FROM | CANN S WEBSI TE
CF THE ACENDA CF A BOARD MEETI NG AND RESCLUTI CN CF THE
MATTER CF THE DCA | RP.
Q IFVE-- I'MSORRY. |F YQU LOXK AT THE BOTTQM
CF THE FI RST PAGE OONTI NU NG TO THE SECOND PAGE, DCES THAT
RESTATE THE PARAGRAPHS THAT W& JUST READ FROM THE PANEL' S
FI NAL DECLARATI ON?
A YES, IT DCES,
Q  AND THEN CAN YOU SEE A PART CF THS CR A SPOT
IN TH S WERE THE RESCLUTI ON | S ACTUALLY STATED?
A YES
Q \WERE IS THAT?
A AFTER THE WEREAS | S THE RESCLUTI ON | S AT THE
TCP OF PAGE 3, | T STARTS WTH "RESCLVED. "
Q |F YOU COULD READ FCR US WHAT THAT SAYS, |'LL
BREAK THEM DOMl  JUST READ THE | NTRCDUCTI ON IN NQ 1
FI RST, PLEASE
A (READING)
RESCLVED. THE BOARD HAS
OONS| DERED THE ENTI RE
DECLARATI CN AND HAS
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DETERM NED TO TAKE THE
FOLLOWV NG ACTI ONS BASED
ON THAT OONS! DERATI ON
(AS READ.)
Q AND WHAT IS THE FIRST N0 1?
A (READING)
NUMBER 1, | CANN SHALL
OONTI NUE TO REFRAI N FROM
DELEGATI NG THE DOTAFR! CA
@TD (AS READ)
Q A\ND VWAS THAT ONE OF THE RECOMVENDATI ONS THAT
THE BOARD MADE | N | TS FI NAL DECLARATI QNP
A IT WS O\NE OF THE RECCMVENDATI ONS THAT THE | RP

Q LET ME RESTATE THE QUESTI ON SO THE RECCRD | S
CLEAR
WS THAT ONE CF THE RECOMMENDATI ONS THAT THE
| RP PANEL MADE I N | TS FI NAL DECLARATI ON?
A YES IT WS
Q DD ICANN CHANGE ANYTH NG ABOUT THE WRDI NG CF
WHAT THE | RP PANEL RECCMVENDED?
A NQ THEY DD NOT.
Q LET S MDE ONTONQ 2. CAN YQU READ THAT FCR
US, PLEASE?
A (READING)
| CANN SHALL PERM T DCA'S
APPLI CATI N TO PROCEED
THROUGH THE REMAI NDER CF
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THE NEW @.TD APPLI CATI CN
PROCESS AS SET QUT
BELOW (AS READ.)

Q AWDIFITISEAS ER YOU CAN LOCK ACRCSS THE
PAGE WHERE | T REQUOTED THE DECLARATION DI D THAT LANGUAGE
M RRCR THE LANGUAGE OF THE RECOVMENDATI ON MADE BY THE | RP
PANEL?

A YES ITDD

Q  FINALLY, WHAT WAS THE TH RD RESCLUTI CN CF THE
BOARD?

A (READING)

| CANN SHALL REl MBURSE
DCA FCR THE OCBTS COF THE
| RP AS SET FORTH I N
PARAGRAPH 150 CF THE
DECLARATICN  (AS READ.)

Q DD THE BOARD NEED TO MAKE A DEQI SI ON ABCUT
WETHER THE | RP DEQ S| ON WAS Bl NDI NG | N CRDER TO | MPLEMENT
THE PANEL' S FI NAL DECLARATI ON?

A NO

Q DD THE BOARD ADCPT THE | RP PANEL' S
RECOMMENDATI ON | N FULL?

A YES, THEY D D

Q YQU READ TH S RESCLUTI ON | S THAT CORRECT?
A | HAVE

Q AT CR NEAR THE TI ME THAT I T WAS PASSED?
A YES, | DD

Q

VWHAT O D YQUJ AND YOUR STAFF DO | N RESPONSE TO
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TH S BOARD RESCLUTI ON?

A VE TAXKX ACTI ON TO | MPLEMENT THE ACTI ONS THE
BOARD DI RECTED.

Q WHAT SPEQ FI CALLY D D YQJ DO?

A SO SPEA Fl CALLY, WE QONTI NUED TO HALD CFF
DELEGATI NG DOTAFR CA TO ANY PARTY. ALSQ AS WE REl NSTATED
THE DCA APPLI CATI ON BACK | NTO THE EVALUATI ON PROCESS, BAXK
TOTHE PONTI CGF WVHCH I T HAD CEASED PROCESSI NG | N 2013.

Q LET S GET CLEAR ABQUT THS. DI D YOU RESTART
DCA S APPLI CATI ON FRCM THE BEG NN NG G- THE I N Tl AL
REM BV

A NO WE D D NOT.

Q WHERE EXACTLY DD YQU START I T CR RESTART | T?

A VE PUT IT BAKRGT WHERE I T HAD LEFT CGFF
WTH THE REVAI N NG PANEL THAT WAS NEEDED TO COMPLETE
N TI AL EVALUATI O\, WH GH WAS REVAI N NG AT THAT TI ME WAS
GECERAPH C NAMES PANEL REM EW

Q AND WHY IS I T, TO BE CLEAR THAT S WHERE STAFF
FELT THAT | T NEEDED TO PUT THE APPLI CATI ON?

A BECAUSE THAT' S WHAT THE | RP DECLARATI ON AND
THE BOARD RESCLUTI CN SAI D

Q WHAT SPEQA FI CALLY -- WHAT WERE THE WIRDCS THEY
USED THAT LED YQUJ TO BELI EVE THAT?

A VELL, | T SAYS

(READI NG )
| CANN SHALL PERM T DCA' S
APPLI CATI ON TO PROCEED
THROUGH THE REIVAI NDER CF
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THE NEW @.TD APPLI CATI CN
PROCESS AS SET QUT
BELOW (AS READ.)
SO THE REST CF THE PROCESS BEl NG GEOGRAPH C
NAMES PANEL EVALUATI ON |'S THE NEXT STEP.
Q DO YOU KNOVWETHER | N FACT, THE GEOGRAPH C
NAMES REV EWPANEL RESUMED | TS EVALUATI ON CF DCA' S
APPLI CATI ON?
A YES, THEY DD
Q HONDO YOU KNON THAT?
A BECAUSE MY TEAM AND | HAD TO DI RECT THEM TO DO

Q VWHAT WAS THE RESULTS OF THE CGEORAPH C REV1 EW
PANEL' S EVALUATI ON?

A SO THE PANEL INITS -- RESUMED ITS IN TI AL
EVALUATI ON CF DCA' S APPLI CATI ON AND THEY PROVI DED A SET CF
CGLAR FYI NG QUESTI ONS VH CH VEE -- W TEAM GONVEYED TO THE
APPLI CANT.

Q IS THAT PART CF THE REGULAR PROCESS WHEN
EVALUATI NG GECERAPH C NAMES?

A YES, ITIS

Q WAS THAT THE SAME PROCESS THAT WAS FOLLONED | N
OHER APPLI CANT' S APPLI CATI ON EVALUATI ONS?

A YES. | MEAN FOR ZACR GOI' ALAR FYI NG
QUESTI ONS, ALMCBT -- ALMOST EVERY GEORAPH C NAMES
APPLI CATI ON RECH VED CLAR FYI NG QUESTI ONS AND NEEDED TO
CET UPDATED LETTERS GF SUPPCRT CR NON- GBJECTI ONS THAT MET
ALL G- THE R TER A THAT THE PANEL REQU RED.
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Q WEN THE PANEL DECI DED TO | SSUE OLAR FYI NG
QUESTI CNS, \WAT ROLE, |F ANY, DID | CANN STAFF PLAY? [|'M
SCRRY, LET ME BE SPEOFIC TODCA THS TIME  COME BAK TO
THE SPEQ FI CS,

A  SURE V¥ RECE VED THE CLAR FYI NG QUESTI O\S
FROM THE PANEL AND VE PASS THEM ALONG TO THE APPLI CANT AND
V& ASKED THEM TO RESPOND TO THCBE QUESTI ONS.

Q DD THOSE CLAR FYI NG QUESTI ONS | DENTI FY
SPEQ FI C DEFI O ENO ES FCR THE APPLI CANT FCR DCA?

A YES THE GEOGRAPH C NAMES, CLAR FYI NG
QUESTI ONS, | N GENERAL, BUT SPEQ FI CALLY FCR DCA WOULD CALL
QUT FCR EACH LETTER CF SUPPCRT, WH CH CF THE CR TER A WERE
| NSUFFI O ENT.

Q  AFTER THE STAFF PAST ON THE OLAR FYI NG
QUESTI ONS TO DCA,  WHAT HAPPENED NEXT?

A SOINTHS CASE DCA RESPONDED WTH A WR TTEN
STATEMENT SAYI NG THAT THEY CGONSI DERED THE MATER ALS
PREV OUSLY PROVI DED TO BE SUFFI O ENT.

Q  WEN YOU SAY "PREVI QUSLY PROVIDED," WWHAT ARE
YOU REFERR NG TO?

A THE LETTERS CF SUPPCRT THAT WERE PROVI DED WTH
THE CR G NAL APPLI CATI ON BACK | N 2012.

Q ARE THOSE THE LETTERS THAT THE CLAR FYI NG
QUESTI ONS WERE ADDRESS! NG?

A YES, THEY VERE

Q  WHEN YOU RECH VED A RESPONSE FROM DCA, WHAT
DI D YQU DO?

A VE PASSED THAT RESPCNSE BACK TO THE PANEL.
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Q WHAT WAS THE PANEL' S ULTI MATE RESPONSE?

A SO THEY RESPONDED SAYI NG THAT DCA DI D NOT' PASS
THE GEQERAPH C NAMES EVALUATI ON

Q VWHAT D D STAFF DO AT THAT PA NI?

A SO W TOK THAT RESPONSE WE COWILED I T WTH
THE RESULTS G- ALL GF THE OTHER I N TI AL EVALUATI ON PANEL
RESULTS AND PRCDUCED AN I N TI AL EVALUATI ON REPCRT, WA CH
WAS SHARED WTH THE -- SENT TO THE APPLI CANT AND
PUBLI SHED.

Q AT THAT TI ME WAS ANY OTHER CPTI ON CR
I NFCRVATI ON A VEN TO THE APPLI CANT, TO DCA?

A SO AT THAT TI ME THE REPCRTS SAYS THAT THEY DD
NOT' PASS (GEOCRAPH C NAMES EVALUATI ON AND THAT THEY WERE
ELI G BLE FOR EXTENDED EVALUATI ON

Q WAS | SSU NG THAT SCRT OF REPCRT ON AN IN Tl AL
EVALUATI QN PART G- THE STANDARD PROCESS THAT | CANN
FOLLONED WTH GILD APPLI CATI ONS?

A YES, WE DD THAT WTH EVERY APPLI CATI ON
THAT -- THAT GOI' TO THAT PQ NT, YES.

Q AND WAS | T ALSO PART GF THE STANDARD PROCESS
AT | CANN TO CGFFER EXTENDED EVALUATI ON?

A YES, |IF -- |F THEY WERE ELI @ BLE, | F THEY HAD
NOT PASSED I N TI AL EVALUATI ON AND YET THEY WERE STI LL
ELI G BLE THEY GOULD O TO EXTENDED EVALUATI ON

Q D D DCA GHOCBE TO O TO EXTENDED EVALUATI ON?

A THEY D D.

Q VWHAT HAPPENED ONCE THEY MADE THAT GHO CE?

A SO THEN VE | NFCRMED -- WE -- | CANN STAFF, W
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TEAM VE | NFCRVED THE GEQGRAPH C NAMES PANEL THAT THE
APPLI CANT WAS CONTI NU NG

AT THAT PO NT THE -- AS WTH OOMVON PRACTI CE
W TH EXTENDED EVALUATI ON, THE GEQGRAPH C NAMES PANEL
| SSUED CLAR FYI NG QUESTI ONS, AGAIN, TO THE APPLI CANT TO
EXPLAI N WHAT WAS DEFI G ENT CR | NSUFFI O ENT | N THE
MATER ALS THAT HAD BEEN PREVI QUSLY PROVI DED,

Q INTHS CASE, W HEARD TESTI MONY EARLI ER THAT
THE CLAR FYI NG QUESTI ONS WERE | DENTI CAL CR VERY SI M LAR TO
THE CNES G VEN DUR NG THE | N TI AL EVALUATION VY WAS
THAT?

A BECAUSE THE MATER AL PROVI DED HAD NOT CHANGED
AND SO THE PANEL' S EVALUATI ON CF SUFFI O ENCY CR
| NSUFFI O ENCY HAD NOT CHANGED.

Q DD DCA RESPOND TO THOSE ADDI TI ONAL CLAR FYI NG
QUESTI ONS?

A THEY RESPONDED VERY SI M LARLY AS DUR NG
INTIAL EVALUATI O\, STATING WTH A WR TTEN STATEMENT
SAYI NG THAT THE MATER ALS THAT HAD BEEN SUBM TTED
CR @ NALLY I N 2012 WTH THE APPLI CATI N WERE SUFFI O ENT
FROM THEl R PRCBPECTI VE

Q DD THEY EVER SUBM T ADDI TI ONAL CR NEW LETTERS
ADDRESS| NG THE DEFI O ENOI ES | DENTI FI ED?

A NO

THE GOURT: W ARE GO NG TO TAKE A RECESS AT TH S
TIME  VE ARE GO NG TO RETURN AT 1: 30.

QOURT |'S | N RECESS.
M5, BURKE: THANK YOU YOUR HONCR
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(NOON RECESS TAKEN )
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CASE NO B0507494

CASE NAME: DOTCCNNECTAFR CA TRUST V.
| NTERNET QCRPCRATI ON FCR
ASSI G\ED NAMES & NUMBERS

LOS ANGELES, CALI FORN A THURSDAY, MARCH 1, 2018
DEPARTMENT NQ 53 HON  HOMRD HALM JUDGE
APPEARANCES; (AS HERETOFCRE NOTED )
REPCRTER KER LOGAN, CSR NQ 12608
TI VE: AFTERNOON SESSI ON

(THE FOLLON NG PROCEED NGS
TOK PLACE | N CPEN GOURT:)

THE GORT: ALL RGIT. WE RE BAGK ON THE RECCRD IN
DCA VERSUS | CANN CASE NO BO607494. COUNSEL ARE PRESENT
AND THE WTNESS HAS RESUMED THE WTNESS STAND AND GOUNSEL
YQU MAY PROCEED.

M. BURKE THANK YQU, YOUR HONCR

DI RECT EXAM NATI ON ( RESUVED)
BY M5. BURKE:
Q M. WLLETT, | WANT TO TAKE YOU BACK TO A TERM
YOU USED DUR NG YOUR EARLI ER TESTI MONY.  YOU ANSWERED A
QUESTI CN | BELI EVE THAT | NCLUDI NG THE PHRASE THAT YCQU
"PUBLI SHED THE | NI TI AL EVALUATI CN REPCRT. "
CAN YOU EXPLAI N FCR THE CCURT WHAT | T MEANS
WEN YOU SAY YOU "PUBLI SHED A DOCUMENT" ?
A  SURE. SO ONICANN CRG S VEBSI TE, W& HAVE A
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Q AND ONE GF THCBE |S AN OMBUDSVAN DO YQU
RECALL THAT?

A YES.

Q | S THE QVBUDSVAN | N A PGS TI ON TO MNAKE ANY
KIND G- BI NDNG RULI NG THAT |'S ENFCRCEABLE BY | CANN?

A THE OVBUDSVAN MAKES A RECOMMENDATI ON TO THE
| CANN BQARD.

Q AND THE | CANN BOARD DCESN T HAVE TO FOLLOWN
THAT, DCES I T?

A NQ

Q AND THE REQUEST FCR RECONSI DERATI AN, THAT' S A
DEQ SI ON THAT' S MADE BY THE BOARD (R A COM TTEE CF THE
BOARD?

A THAT' S OCRRECT.

Q THERE S NO | NDEPENDENT DETERM NATI ON QUTS DE
G- | CANN FCR THAT, | S THERE?

A THAT' S OCRRECT.

Q AND WTH RESPECT TO THE I|RP PR QR TO THE DCA' S
IRP, | CANN TOK THE PGSl TI ON THAT | RPS WERE NOT' Bl NDI NG
R GHT?

A | HAVE HEARD THAT, YES.

Q AND THEY TOK THE PGSl TI ON DUR NG THE
DOTAFR CA | RP FOR DCA THAT | RPS WOULD NOT' BE BI NDI NG
R GHT?

A | HAVE HEARD THAT THESE LAST TWD DAYS.

Q | T 1S ALSO THE CASE THAT SUBSEQUENT TO THE DCA
| RP THAT | CANN GONTI NUED TO TAKE THE PGSl TI ON THAT | RPS
ARE NOT BI NDING CCRRECT?
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SUPER R COURT OG- THE STATE CF CALI FCRN A
GONTY G LG5 ANGELES

DEPARTMENT 53 HON HOMRD HALM  JUDCGE

DOTCONNECTAFR CA TRUST, NQ BG607494
PLAl NTI FF,

VS

| NTERNET OCRPCRATI ON FCR ASSI G\ED
NAMES AND NUMBERS,

DEFENDANT.

REPCRTER S CERITI FI CATE

I, KER A LCEAN CSR NO 12608, CGFFIA AL PRO
TEMPCRE REPCRTER OF THE SUPER CR GORT OF THE STATE CF
CALIFCRN A, CONTY CF LG5 ANCELES, DO HEREBY CERTI FY THAT
| D D CORRECTLY REPCRT THE PROCEED NGS GONTAI NED HEREI N
AND THAT THE FCREQO NG PAGES, GOWR SE A FULL, TRUE, AND
CORRECT TRANSCR PT OF THE PROCEEDI NGS AND TESTI MONY TAKEN
I N THE MATTER GF THE ABOVE- ENTI TLED CAUSE ON MARCH 1,
2018.

DATED TH S 2ND DAY G- MARCH 2018.

KER A L[OAN
CEFl O AL PRO TEMPORE REPORTER
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION (ICDR)

Independent Review Panel

CASE #50 2013 001083

In the matter of an Independent Review Process pursuant to the Internet
Corporation for Assigned Names and Number’s (ICANN’s) Bylaws, the
International Dispute Resolution Procedures of the ICDR, and the
Supplementary Procedures for ICANN Independent Review Process

Between:

And

DotConnectAfrica Trust;
(“Claimant” or “DCA Trust”)

Represented by Mr. Arif H. Ali, Ms. Marguerite C. Walter and Ms. Erin
Yates of Weil, Gotshal & Manges, LLP located at 1300 Eye Street, NW,
Suite 900, Washington, DC 2005, U.S.A,, and Ms. Meredith Craven of
Weil, Gotshal & Manges LLP located at 767 Fifth Avenue, New York,
NY 10153, U.S.A.

Internet Corporation for Assigned Names and Numbers (ICANN);
(“Respondent” or “ICANN")

Represented by Mr. Jeffrey A. LeVee of Jones Day, LLP located at 555
South Flower Street, Fiftieth Floor, Los Angeles, CA 90071, U.S.A.

Claimant and the Respondent are hereafter jointly referred to as the
“Parties”.

PROCEDURAL ORDER No. 3

This Procedural Order No. 3 is rendered after considering the Parties’
written submissions dated 30 August 2014 and following a telephone
conference call with their representatives on 1 September 2014.

The Parties shall adhere going forward to the following timetable agreed
upon in part among themselves and in other respects completed with the
Panel’s assistance and direction:

a. Simultaneous exchange of request for documents by 2
September 2014 at 12 p.m. Eastern Time, 9:00 a.m. Pacific



Time.! Request for documents shall be made taking into
consideration ICANN’s Bylaws, the Supplementary Procedures
for Internet Corporation for Assigned Names and Numbers
(ICANN) Independent Review Process, the International
Dispute Resolution Procedures of the ICDR (Amended and
Effective 1 June 2009), the ICDR Guidelines for Arbitrators
concerning Exchanges of Information, and where appropriate,
taking guidance from the IBA Rules on the Taking of Evidence
in International Arbitration (29 May 2010) (together the “IRP
Procedure Guidelines”);

b. Objections to request for documents, if any, shall be filed in
accordance with the IRP Procedure Guidelines by 9
September 2014, close of business in the location of each
party’s representative;

C. Voluntary production of documents and any application to the
Panel for request for documents shall be submitted by 16
September 2014, close of business in the location of each
party’s representatives;

d. Production of documents ordered to be produced by the Panel
shall be completed by 2 October 2014;
e. Exchange and filing of witness statements in accordance with

the IRP Procedure Guidelines and this Procedural Order No. 3
shall be completed by 3 November 2014 for DCA Trust and 3
December 2014 for ICANN;

f. Exchange and filing of briefs in accordance with the IRP
Procedure Guidelines and this Procedural Order No. 3 shall be
completed by 3 November 2014 for DCA Trust and 3
December 2014 for ICANN. The briefs shall not exceed 30
pages;

g. Notification of names and other contact details relating to the
witnesses in accordance with the IRP Procedure Guidelines
and this Procedural Order No. 3 shall be submitted by 26
November 2014 at 12 p.m. Eastern Time/9 a.m. Pacific
Time;

h. Confirmation of names of witnesses to be examined at the
hearing in accordance with the IRP Procedure Guidelines and
this Procedural Order No. 3 shall be submitted by 5 December
2014 at 12 p.m. Eastern Time/9 a.m. Pacific Time.

3. The Panel will endeavor to deliver its decision on the Parties’ request for
documents following their application of 16 September 2014 by or
shortly after 25 September 2014. Should the Panel require additional
time to deliver its decision in that regard, it will then provide the Parties,

1 This date has already passed, and the Parties have already presumably, completed their exchange.



if appropriate, with additional time to comply with the production of
documents contemplated in paragraph 2 (d) above.

There will be a prehearing conference call with the Parties on 6
December 2014 at 11 a.m. Eastern Time, 8 a.m. Pacific Time and 5
p-m. Paris Time. The Parties will be provided with an appropriate
agenda for the conference call in advance of the call.

The in-person hearing for this proceeding is fixed to take place in
Washington, D.C. on 19 and 20 December 2014. Details concerning the
location, and start and finish times for the hearing will be provided to the
Parties in due course.

The following additional directions are setout by the Panel to assist the
Parties’ representatives. If either Claimant or Respondent has any
comments with respect to this paragraph 6, they are invited to send the
same to the Panel for consideration as soon as possible and certainly no
later than by 5 September 2014 at 12 p.m. Eastern Time/9 a.m.
Pacific Time;

i) Extensions of time shall be granted by the Panel in its
discretion, in exceptional cases only and provided that a
request is submitted before or, if not possible, immediately
after the event preventing a party from complying with a given
deadline.

ii) All notifications, submissions and communications from the
Parties to the Panel may be made by email. Exhibits shall be
submitted in electronic format (preferably as searchable PDF
files) simultaneously with the submission they accompany, by
email and/or posted on the dedicated existing FTP server.
Unless otherwise directed by the Panel, it shall not be
necessary for the Parties to submit hard copies of their
notifications, submissions, communications or exhibits.

iii) The Parties shall send copies of correspondence between them
to the Panel only if it pertains to a matter in which the Panel is
required to take some action, or be apprised of some relevant
event.

Written submissions

iv) The paragraphs of all written submissions shall be numbered
consecutively and the submissions shall include a table of
contents.



vi)

vii)

viii)

For each of their submissions, the Parties will clearly indicate
the evidence they invoke in support of any assertion or
argument: including any documents (with indication of the
page and paragraphs), witness statement etc. that they rely
upon.

After exchange of briefs, neither party shall be allowed to make
any new allegations or present any new documentary
evidence, as well as written witness statements, unless that
party submits a reasoned request to the Panel showing that it
had, without fault, no possibility or reason to make such new
allegation or to offer such new evidence previously. The Panel
shall decide on the admissibility and merits of such a request.

Documentary evidence

The written submissions shall be accompanied by the
documentary evidence and the testimonial evidence relied
upon by Claimant and Respondent, respectively, including any
bylaw, legislation, doctrine and case law relied upon by them.

The hearing documents shall be submitted in the following
form:

a. all exhibits shall be numbered consecutively;

b. the number of each exhibit containing a document
submitted by Claimant shall be preceded by the letter “C-#”"
and the number of each exhibit containing a document
submitted by Respondent shall be preceded by the letter “R-
#”;

All documentary evidence submitted to the Panel shall be

deemed true and complete, including evidence submitted in

the form of copies, unless a party disputes its authenticity;

Witness Statements

Each witness statement shall:

a. contain the name and address of the witness, his or her
relationship to any of the Parties (past and present, if any)
and a description of his or her qualifications;

b. contain a full and detailed description of the facts, and the
source of the witness’ information as to those facts,
sufficient to serve as that witness’ evidence in the matter
in dispute;



xi)

xii)

xiif)

Xiv)

XV)

xvi)

c. contain an affirmation of the truth of the statement; and
d. be signed by the witness and give the date and place of
signature.

If a party disputes the evidence put forward by a witness, it
should request the presence of that witness at the hearing for
cross-examination, as provided in section 6 (xii);

Each party shall notify the other party, with a copy to the
Panel, of the names of the witnesses of the other party whom
that party wishes to cross-examine at the hearing, within the
time limit determined by the Panel in this Procedural Order
No. 3;

Being duly informed of the date of the hearing, the Parties will
immediately after the receipt of this Procedural Order No. 3, or
at least, as quickly as possible, inform their potential witnesses
of the relevant dates set out in this Order to secure their
presence at the hearing and avoid any disruption of the
procedural calendar;

Witnesses shall be summoned by the party, which relies on
their evidence. If a witness fails to attend at the hearing after
having been duly notified to do so without a valid reason, the
Panel shall in its discretion draw the necessary inferences and
reach appropriate conclusions;

The admissibility, relevance, weight and materiality of the
evidence offered by a witness or a party shall be determined by

the Panel;

Witness hearing

The procedure for examining witnesses at the in-person
hearing in Washington, D.C. shall be as follows:

a.  Witnesses will be heard after a short opening statement
by the party producing the witness and subsequently by
the opposing party;

b. Unless otherwise agreed by the Parties, the order of
appearance of witnesses will be decided by the Panel at
the prehearing conference call or before;

c.  Each witness shall first be invited to confirm or deny his
or her written statement;

d.  The Panel shall have the right to examine any witness and
to interject with any questions it may have during the



xvii)

xviii)

xix)

XX)

examination by counsel. The Panel shall also ensure that
each party has the opportunity to re-examine a witness
with respect to any questions asked by the Panel;

e.  After a short introduction by the party producing the

witness, the other party shall proceed to cross-examine
the witness, followed by a re-examination by the party
producing the witness. The scope of re-examination shall
be limited to matters that have arisen in the cross-
examination only.

f. The Panel shall at all times have complete control over

the procedure in relation to a witness giving oral
testimony, including the right to limit or exclude any
question to, or to refuse to a party to examine a witness
when it considers that the factual allegation(s) on which
the witness is being examined is (are) sufficiently proven
by exhibits or other witnesses or that the particular
witness’s examination as such is irrelevant, immaterial or
duplicative.

Witnesses will not be heard under oath but the President shall
draw their attention to the fact that the Panel requests them to
tell the truth, the entire truth and nothing but the truth and
shall ask them to confirm that they will comply with this
request.

Witnesses of fact may not be present in the hearing room
during the examination of other witnesses of fact, unless the
Parties agree otherwise. This rule, however, does not apply to
Parties’ representatives who have the right to remain in the
hearing room at all times except during the examination of the
Parties' representative(s) of the other party.

Unless expressly authorized or requested by the Panel,
documents may only be submitted together with the written
submissions, which refer to them. In particular, new
documents shall not be admitted at the hearing, save for
exceptional circumstances as determined by the Panel. In such
circumstance, the other party shall be afforded sufficient
opportunity to study and make observations on the new
document.

The hearing shall be transcribed by a stenographer if the
Parties agree. The retaining and engagement of the
stenographer will be done directly by the Parties.



This Procedural Order No. 3 has seven (7) pages and it may be amended or
supplemented and the procedures for the conduct of this proceeding modified,
pursuant to such further directions or Procedural Orders as the Panel may from
time to time issue. The members of the Panel have all reviewed this Procedural
Order No. 3 and agreed that the President may sign it alone on their behalf.

Place of IRP, Los Angeles, California.

Dated 5 September 2014.

Babak Barin, Pé?ésfde\tt of the Panel on behalf of

himself, Prof.atherihe Kessedjian and the Hon.
Richard C. Neal {Ret.)
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DotConnectAfrica Trust 21/02/2013

21 February, 2013

The Honorable Senator John ‘Jay’ Rockefeller IV
Chairman of the United States Senate Committee on
Commerce, Science and Transportation

113" United States Congress

531 Hart Senate Office Building

Washington D.C. 20510,

USA

The Honorable Greg Walden

Chairman of the House Sub-Committee on Communications and Technology
United States House of Representatives

113" United States Congress

Rayburn House Office Building 2125

Washington D.C. 20510

USA

Dear Senator Rockefeller, Honorable Chairman Walden and Congressional Leaders,

Subject: New generic Top-Level Domain Program (qTLD) for Global Internet Expansion - Need for
Direct Congressional Oversight & Recommendation for the Appointment of an Independent
Counsel as Congressional new gTLD Ombudsman to Investigate & Report to Congress on
Matters of lllegality and Irreqularities in new gTLD Program of ICANN

We begin by extending our congratulations to you Senator Rockefeller, Chairman Walden, and other honorable
senators, distinguished congressional leaders and representatives on their recent re-election and
commencement of the very important duties of state and selfless public service as Leaders and Members of the
113" United States Congress. We note with profound pride and appreciation that Congress continues to be the
very foundation of the American Republic, and remains as the enduring citadel of freedom and bulwark of
democratic governance for nearly 250 years; and the present crop of leaders, as represented by your esteemed
selves, have continued in the same tradition of the Founding Fathers of the United States. In this day and age, the
U.S. Congress not only serves ordinary Americans, but, as a guarantor of human rights and democratic freedoms,

also serves people of good will all over the world.

DotConnectAfrica Trust (‘DCA Trust’) is an independent, non-profit and non-partisan organization that is
constituted under the Laws of the Republic of Mauritius, and its main charitable objects are: (a) for the
advancement of education in information technology to the African society; and (b) in connection with (a) to
provide the African society with a continental Internet domain name to have access to Internet services for the

people of Africa as a purpose beneficial to the public in general.
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Again, we note with a deep sense of thankfulness that many international development assistance programs for
education, health sector improvements and general trade competiveness; including bilateral aid grants given by
the United States Government to different African countries often include a significant Internet and ICT
component, plus much-needed funds for computerization and staff training. Many Africans continue to benefit
from these significant life-changing initiatives that underscore America’s enduring role as a force for good in the

world.

DCA Trust has participated in the new gTLD program of the Internet Corporation for Assigned Names and
Numbers (ICANN) during the application window that opened on 12" January 2012, and closed on 30" May 2012.
We have submitted an application (ID: 1-1165-42560) for the .Africa new generic Top-Level Domain. The other
competing applicant for the same .Africa new gTLD name string is UniForum ZA Central Registry from South

Africa (Application ID: ID: 1-1243-89583).

The evaluations of the applications is currently in progress and submitted applications are now being reviewed by
the various Evaluation Panels constituted by ICANN prior to final approval and gTLD delegation decisions that

would be made by the ICANN new gTLD Program Committee and the ICANN Board.

Our organization has been a huge supporter of ICANN as it undertakes the onerous task of fulfilling its purpose,
mission and strategic mandate of the technical management and administration of the Internet; its multi-

stakeholder model of Global Internet Governance, and the ICANN new gTLD program.

However, we now strongly believe that the program is fraught with certain conceptual difficulties that have made
it rather impossible for us to seek redress and accountability by relying solely on the mechanisms that are
available to applicants within the new gTLD program. Nevertheless, as the new gTLD decision milestones draw
inexorably closer, and as our issues remain unaddressed and unresolved, we are now compelled to escalate our

matter to Congress hoping that a solution may be found at the very top echelon of U.S. leadership.

Why we are escalating to Congress

If any aspect of the new gTLD program has become prone to irregularities for whatever reason; or if an applicant
has been found or suspected to be the beneficiary of an act (or acts) of illegality, there is no means to demand
thorough accountability within the new gTLD program. The program has been designed in such a way that an

applicant (participating in the program) cannot sue ICANN on the basis of its application or matters relating to the
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new gTLD program, thus constricting any possible avenues of legal redress for any aggrieved applicant. Since

applicants are constrained to work only within the confines of the limited accountability mechanisms in-built into
the new gTLD program, and to pursue dispute resolution within the prescribed (or what one would term as
circumscribed) procedures; it is even more difficult to commence legal proceedings in matters of corruption
and ethical transparency since these are not recognized within the new gTLD program, thus making it possible
for any applicant that has committed any acts of illegality to go scot-free, if ICANN fails to demand
accountability from the erring/miscreant applicant. Indeed, it is quite troubling to note that an aggrieved new
gTLD applicant has no guarantee of justice or legal avenues to seek justice and redress under these

circumstances.

Before going ahead to submit our recommendation to Congress, we believe that it is pertinent to highlight the
salient points of our case against UniForum ZA Central Registry, the other competing applicant for .Africa gTLD,
whom we believe is the beneficiary of wholesale illegality in the process of winning the endorsement of the
African Union (AU) Commission for the .Africa geographic Top-Level Domain name. The AU Commission is the

inter-governmental political organization that has the African countries as its member states.

The Bases of Our Complaints and Grievances against UniForum

Our multifarious complaints against UniForum are indeed very profound, and are all fundamentally related to
ethical transparency and accountability, especially regarding their purported endorsement for the .Africa gTLD,
and how they misrepresented their application in a manner that we really believe is fraudulently deceptive and
manifestly misleading; to the extent that UniForum contrived to obtain a highly valuable endorsement for a
geographic name string under the pretext that it would be submitting an application on behalf of the African
Community, but after obtaining the endorsement from the African Union Commission, not only failed to
prepare and submit a Community TLD application for .Africa, but also failed, rather deliberately, to acknowledge
the same African Community in its application that was submitted to ICANN for the .Africa gTLD name. DCA Trust

believes that this was a very serious infraction on the part of UniForum ZA Central Registry.

The way the new gTLD program process has been designed only gives room for public comments that have to be
made on submitted applications; for such issues to be taken into account by the ICANN Evaluation panels
evaluating the new gTLD applications, and formal objections to be filed — on only four (4) different and specific

grounds - against an application with a Dispute Resolution Service Provider.
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Thus, apart from the public comments and the formal Objection filing, there is no mechanism within the ICANN
new gTLD program to address grievances that are related to what one would consider lack of ethical
transparency and accountability or illegality in the process of winning an endorsement; and how an aggrieved
party such as DCA Trust would seek redress or ensure that an applicant such as UniForum that has actually

submitted a fraudulent application can be truly held accountable by the authorities.

Honorable Senators & Congressional Leaders,

DCA Trust has already raised its issues through official communications to ICANN and the African Union
Commission a few months ago, but as at the time of writing this particular letter, no indication has been received
to reassure us that our legitimate complaints have been taken into proper consideration towards either
disqualifying the application that was submitted by UniForum ZA Central Registry; or whether any process of
accountability has been set-up by the African Union Commission or the African Internet Community to demand
official accountability from UniForum ZA Central Registry regarding why it failed to submit an application for the
.Africa gTLD on behalf of the African Community as it was supposed to; based on its supposed endorsement and
letter of appointment from the AU Commission. The matter has been further complicated by the fact that the
African Union has mainstreamed itself as part of the ‘structure’ that is also applying for the .Africa new gTLD
(based on the UniForum application) thus making it both an endorser and, quite presumptuously, albeit
unjustifiably so, a co-applicant for the same new gTLD name that it is endorsing, any apparent ethical conflicts

and moral incongruities notwithstanding.

Therefore, our thinking at this stage is that the AU Commission and the African Internet Community have not
tried to hold UniForum accountable simply because they are in collusion with them in the apparent subversion of
due process and unlawful assistance that created room for (or led to) UniForum receiving the endorsement under
corrupt circumstances. For example, the AU official Communiqué in late March 2012 notes, inter alia, that:

“The Task Force and the assigned consultants provided the needed support to the ISD to launch

the dotAfrica tender process to select a competent Registry Operator. Accordingly, the AU

Commission selected UniForum SA (the ZA Central Registry Operator or ZACR), to administer and

operate dotAfrica gTLD on behalf of the African community. The endorsement of the ZACR is the

only formal endorsement provided by the African Union and its member’s states. The

endorsement follows the evaluation of proposals submitted in December 2011, which attracted

local and international registries interested in managing dotAfrica gTLD. The evaluation was

conducted by a team of experts selected by the African Union.”
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However, information that is now available to DCA Trust indicates that there was actually no tender process as
such that attracted local and international registries which led to a transparent process of endorsing and
selecting UniForum as registry operator, since UniForum was simply recommended by the African Top-Level
Domains (AfTLD) organization; in other words, the name of UniForum was simply put forward to the AU
Commission for consideration as the registry operator for .Africa. This assertion is buttressed by the information
that we have excerpted from a document circulated by Ms. Rebecca Wanjiku, a member of the .Africa Registry
Project Committee who is involved on the side of UniForum and has been attempting to write an ‘official history’

of .Africa, which witnesses that:

“The AUC RFP made it clear that AUC wanted African ccTLDs to play a crucial role in
implementing .Africa. The AUC wanted .Africa run by an African operator using an African
technology. This forced AfTLD to do an immediate review of its bid. Mpisane says that it was
out of this reality that he personally (in his capacity as AfTLD Chairman at the time) lobbied the
AfTLD Directors, key AfTLD members African community to find a suitable registry partner and
investor from Africa. There was only one African registry operator that had a registry
technology that met ICANN's registry requirements. That is how, with the support of the
African Internet Community, the ZA Central Registry (UniForum SA), which runs an EPP registry
system, was put forward to work with the community, especially AfTLD, to send a proposal to
the AUC. The ZACR bid, which had the express backing of individual African ccTLDs, AfTLD and

key African community members, got the approval of the AUC.”

Mr. Vika Mpisane was reportedly interviewed by Ms. Rebecca Wanjiku on August 14, 2012. It was during this
interview that the above revelation was made. Even though the document that we have referred to is not yet
unpublished, a draft version of it has been made available to a cross section of people in the AfrICANN

Community for review.

Clearly, there is a very manifest discrepancy between the official claim conveyed in the AU Communiqué
regarding a supposititious tender process that local and international registries had participated in, and the
apparent intervention of Mr. Vika Mpisane (then Chairman of AfTLD) and Chairperson of the South African

Domain Names Authority (ZADNA) who actively lobbied on behalf of, and for the name of UniForum ZA Central
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Registry to be put forward in a proposal to the African Union Commission in the illegal subversion of what was

supposed to be an open and competitive tender process.

Therefore, we also make bold to assert that abuse of office, influence-peddling and jingoism have also played a
huge, yet very unpalatable, role in this matter, since Mr. Vika Mpisane, as a South African official, had acted,
albeit rather injudiciously, to project the interest and benefit of UniForum ZA Central Registry as a South

African organization.

DCA Trust is indeed scandalized by these things that have happened, and most Africans would also feel quite
embarrassed by the occurrence of such pervasive irregularities and the ‘dirty linen of illegality’ that is now being

aired unfortunately.

The Need for Accountability

Therefore, from what we now know based on the above, the entire process that led to the selection and
appointment of UniForum by the AU Commission was fraught with lack of ethical transparency and
accountability, and we boldly declare that the process was actually corrupted by the involvement of the AfTLD
and the members of the AU Task Force on DotAfrica. There is preponderant evidence to now suggest that
UniForum ZA Central Registry was not appointed by the African Union Commission based on the outcome of a
truly transparent and accountable RFP-based tender process. DCA Trust has always maintained that the entire
process was fraught with illegality, and this has been further vindicated by what we now know regarding the

subversion of the process by Mr. Vika Mpisane, and his cohorts in the African Internet Community.

The subsequent appointment received by UniForum through a process that we believe was corrupted provided
UniForum with further advantages that also allowed it to obtain additional letters of endorsement from
different African Countries to enable it satisfy the requirement of governmental support necessary for applying
for a geographical TLD. We therefore believe that if UniForum is not held accountable for its actions, as the
beneficiary of a corrupt process, that enabled it win unfair advantages in the new gTLD program; then an
applicant that has benefitted from a willfully corrupt process, that has also submitted a misleading and
fraudulent application will also, having reneged on the commitment implicit in its endorsement, would, in the
full view of the entire world, also win the mandate for the management, administration and operation of the

Africa gTLD from the Internet Corporation for Assigned Names and Numbers, a U.S.-based organization.
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Our Recommendation to Congress

Therefore, against the backdrop that the processing of new gTLD application is now going towards speedy
approval and finalization, DotConnectAfrica Trust believes that UniForum should be held accountable now. We
are hereby appealing directly to the United States Senate as the Upper House of the United States Congress, its
Judiciary Committee, and other important Congressional committees that have a relevant stake in a successful

outcome of the new gTLD process; to give the necessary approval and official impetus for the establishment of

a new gTLD Program Ombudsman that would handle and look into different forms of grievances reported by

new gTLD applicants; and investigate any forms of alleged irregularities and acts of illegality committed by

applicants, especially of the sort that DCA Trust has outlined against its direct competitor for the .Africa gTLD,

UniForum ZA Central Registry.

The new gTLD Ombudsman will be authorized by Congress with the powers of an Independent Counsel to
investigate and adjudicate on issues of illegality that have been reported regarding new gTLD matters. This way,

the United States Congress can maintain full ethical, legal and administrative oversight of the entire new gTLD

program to ensure that U.S. laws regarding corruption by foreign organizations are not broken whilst also
ensuring that some organizations like DCA Trust are not unfairly victimized and denied because of the illegal

actions perpetrated by others.

Why Congress Must Act Now

At a time when other disaffected countries are challenging and questioning the United States’ continuing role in
Global Internet Governance, and asking that this responsibility should now be entrusted to the United Nations, it
is important that any new Internet Expansion Initiative such as the new gTLD program be seen as an important
test of mettle for ICANN, and for this organization that is under (the IANA) contract to the United States
Government to deliver such a new gTLD program successfully. Any failure will be roundly seen as ICANN’s
inability to demonstrate to the global community of nations that it is a competent U.S.-based institution that can
handle Global Internet Governance and question why this status quo must be preserved. Needless to re-
emphasize this would cause many to also question the United States’ continuing leadership role in these matters.
Therefore, we believe that this calls for the swift intervention of Congress as the only respected and
empowered institution that can save the day by appointing an Independent Counsel as new gTLD Ombudsman
that will look into any acts of illegality and probe any irregularities to ensure that there is thorough
accountability within the new gTLD program and in the process, also ensure that an important new gTLD such

as .Africa is not delegated by ICANN to an applicant that has benefitted from an RFP process that lacked
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openness and transparency. The new .Africa gTLD is now generally seen by many watchers and observers as an
important test case of a highly controversial domain name, and how it is decided, and to whom it is eventually

delegated by ICANN shall be used as a referential touchstone in judging the overall integrity and transparency of

the decision-making processes associated with the new gTLD program.

Thanking you in anticipation as we count on the esteemed intervention and the earnest acceptance of our

recommendation and subsequent action by Congress.

Most respectfully yours,

SDetete

Ms. Sophia Bekele, B.S., M.B.A., C.I.S.A, C.C.S, CGEIT

For: DotConnectAfrica Trust (An Applicant for the .Africa gTLD) Application ID: 1-1165-42560

CC:

ccC:

ccC:

ccC:

CccC:

The Honorable Senator Patrick Leahy
Chairman of the U.S. Senate Committee on
the Judiciary

113" Congress

Dirksen Senate Office Building 224
Washington D.C. U.S.A.

U.S. Senate Committee on Commerce,
Science and Transportation
Sub-Committee on Communications,
Technology and the Internet

113" Congress

Russell Senate Office Building 254
Washington D.C. U.S.A

U.S. Senate Sub-Committee on Commerce,
Justice, Science and Related Agencies
113" Congress

The Capitol S-128

Washington D.C. U.S.A.

U.S. Senate Committee on Foreign
Relations

Sub-Committee on African Affairs
113" Congress

Dirksen Senate Office Building 446
Washington D.C. U.S.A.

The Honorable Mrs. Nancy Pelosi
Minority Leader
U.S. House of Representatives

CccC:

Cc:

Cc:

113" Congress
Washington D.C. U.S.A.

The Honorable Frank R. Wolf

Chairman of the House Sub-Committee on
Commerce, Justice, Science and Related
Agencies

U.S. House of Representatives

113" Congress

The Capitol H-309

Washington D.C. U.S.A.

The Honorable Chris Smith

Chairman of the House Sub-Committee on
Africa, Global Health, Global Human
Rights, and International Organizations
U.S. House of Representatives

113" Congress

Cannon House Office Building 259
Washington D.C. U.S.A.

The Honorable Howard Coble

Chairman of the House Sub-Committee on
Courts, Intellectual Property and the
Internet

U.S. House of Representatives

113" Congress

Cannon House Office Building 517
Washington D.C. U.S.A.
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cc: H. E. Senator John Kerry cc: The Honorable Thomas C. Power
Secretary of State Chair, Committee on Technology, and
U.S. Department of State Deputy Chief Technology Officer of the
Washington D.C. U.S.A United States for Telecommunications
Office of Science and Technology Policy
cc: H. E Ambassador Johnnie Carson Executive Office of the President of the
::i:;in;fs,::rzi:ar:?&ffairs United States, Washington D.C. U.S.A
U.S. Department of State .
Washington D.C., U.S.A cc: H.E. Dr. Nkosazana Dlamini-Zuma
Chairperson of the African Union
cc: The Honorable Larry Strickland Comm|55|on L
Assistant Secretary Addis Ababa, Ethiopia
National Technology & Information
Administration (NTIA) ce: Dr. ?tephen Crocker
US Department of Commerce Chairman of the B'oard .
Washington D.C. U.S.A Internet Corporation for Assigned Names
and Numbers (ICANN)
cc: H. E. Ambassador (Dr.) Susan Rice Marina Del Rey, CA U.S.A

United States Ambassador & Permanent
Representative to the United Nations
United States Mission to the United Nations
New York, U.S.A

cc: Mr. Fadi Chehade
President and CEO

and Numbers (ICANN)
Marina Del Rey, CA U.S.A

Other ICANN Officials copied in this Communication:

CcC:
CC:
CC:
CC:
CC:
CC:
CcC:
CC:
CC:
CcC:
CcC:

Cherine Chalaby, Chair, New gTLD Program Committee

Heather Dryden, Chair, Government Advisory Committee

Christine Willett, General Manager, New gTLD Program

The Honorable Suzanne Sene, U.S. Representative to ICANN Government Advisory Committee
Dr. Olivier M.J. Crépin-Leblond, Chair, ICANN At Large Advisory Committee

Mandy Carver, Global Stakeholder Engagement Executive Director

Sally Costerton, Senior Advisor to the President — Global Stakeholder Engagement
John Jeffrey, ICANN General Counsel

Chris LaHatte, ICANN Ombudsman

Professor Alain Pellet, Independent Objector for the ICANN new gTLD Program
Dr.Tarek Kamel, ICANN Sr. Advisor to CEO (ICANN Africa Strategy)

Internet Corporation for Assigned Names
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IN THE MATTER OF AN INDEPENDENT REVIEW PROCESS BEFORE THE
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

ICDR Case No. 50 117 T 1083 13

DotConnectAfrica Trust,
Claimant,
V.

Internet Corporation for Assigned Names and Numbers,

N N N N N N N N N

Respondent.

AMENDED NOTICE OF INDEPENDENT REVIEW PROCESS

Weil, Gotshal, Manges, LLP
1300 Eye Street, NW, Suite 900
Washington, DC 20005

Tel: +1 202 682 7000

Fax: +1 202 857 0940

Counsel for Claimant



I. INTRODUCTION

1. DotConnectAfrica Trust (“DCA”) hereby submits its Amended Notice of Independent
Review Process (“Amended Notice”) concerning a dispute with the Internet Corporation for
Assigned Names and Numbers (“ICANN”) pursuant to Article 4, Section 3 of ICANN’s Bylaws,
the International Arbitration Rules of the International Centre for Dispute Resolution (“ICDR”),
and the ICDR Supplementary Procedures for Internet Corporation for Assigned Names and
Numbers Independent Review Process.*

2. The dispute, as detailed below, arises out of (1) ICANN’s breaches of its Articles of
Incorporation, Bylaws, international and local law, and other applicable rules in the
administration of applications for the .AFRICA top-level domain name in its 2012 General Top-
Level Domains (“gTLD”) Internet Expansion Program (the “New gTLD Program”); and (2)
ICANN’s wrongful decision that DCA’s application for . AFRICA should not proceed. ICANN’s
administration of the New gTLD Program and its decision on DCA’s application were unfair,

discriminatory, and lacked appropriate due diligence and care, in breach of ICANN’s Articles of

! DCA provides this Amended Notice without prejudice to its right to supplement or amend its claims
during the IRP proceeding and its right to further elaborate upon and substantiate the factual and legal
positions set forth herein. DCA notes that ICANN’s website directs claimants to file a single form in
order to initiate an IRP. See https://www.icann.org/en/news/in-focus/accountability/reconsideration-
review [Ex. C-1]. When DCA filed its Notice of IRP on 24 October 2013, the form apparently consisted
of one page, although it now appears to consist of two pages. See id. The second page of the form is
provided as [Ex. C-2]. DCA’s decision to amend its Notice is also occasioned by a lack of clarity as to
the Supplemental Rules that apply to this proceeding; among other things, there are two different versions
of the rules posted at the ICDR website. Compare Supplementary Procedures for Internet Corporation for
Assigned Names and Numbers (ICANN) Independent Review Process available at
https://www.adr.org/cs/groups/international/documents/document/z2uy/mde0/~edisp/adrstage2014403.pd
f [Ex. C-3] with Supplementary Procedures for Internet Corporation for Assigned Names and Numbers
(ICANN) Independent Review Process available at
http://www.icdr.org/icdr/faces/i search/i rule/i rule detail?doc=ADRSTG 002001& afrLoop=1989331
75693625& afrWwindowMode=0& afrWindowld=120w78jccs 53#%40%3F afrWindowld%3D120w78j
ccs 53%26 afrlLoop%3D198933175693625%26doc%3DADRSTG 002001%26 afrWindowMode%3D0
%26 adf.ctrl-state%3D120w78jccs 109 [Ex. C-4]. In discussions with counsel for ICANN, it appears
that ICANN intends to rely upon the former. These and other procedural issues remain to be clarified
with the Panel.




Incorporation and Bylaws. ICANN’s violations materially affected DCA’s right to have its
application processed in accordance with the rules and procedures laid out by ICANN for the
New gTLD Program.

Il. THE PARTIES’ CONTACT INFORMATION
A. Claimant

3. The Claimant in this dispute is DotConnectAfrica Trust (previously defined as “DCA”).
DCA’s contact details are as follows:

Sophia Bekele
DotConnectAfrica Trust

1776 Botehlo Drive Suite 305
Walnut Creek CA 94597

DCA is a charitable trust organized under Mauritian law.
4. DCA is represented in these proceedings by:

Arif H. Ali (arif.ali@weil.com)

Marguerite Walter (marguerite.walter@weil.com)
Erica Franzetti (erica.franzetti@weil.com)

Weil, Gotshal, Manges, LLP

1300 Eye Street, NW, Suite 900

Washington, DC 20005

Tel: +1 202 682 7000

Fax: +1 202 857 0940

B.  Respondent

5. The Respondent is the Internet Corporation for Assigned Names and Numbers
(previously defined as “ICANN”). ICANN’s contact details are:

Fadi Chehadé, CEO

John Jeffrey, General Counsel

Internet Corporation for Assigned Names and Numbers
12025 Waterfront Drive, Suite 300

Los Angeles, CA 90094-2536

Tel: +1 310 301 5800

Fax: +1 310 823 8649

6. ICANN is represented in these proceedings by:



Jeffrey A. LeVee (jlevee@jonesday.com)
Jones Day, LLP

555 South Flower Street

Fiftieth Floor

Los Angeles, CA 90071

Tel: +1.213.243.2572

Fax: +1.213.243.2539

I11. BACKGROUND OF THE INTERESTED PARTIES
A. DotConnectAfrica Trust

7. DCA is a non-profit organization established under the laws of the Republic of Mauritius
on 15 July 2010 (ID CT8710DCA90) with its registry operation — DCA Registry Services
(Kenya) Limited (“DCA Registry Ltd.”) — as its principal place of business in Nairobi, Kenya.?
DCA was formed with the charitable purpose of advancing education in information technology
in African society; and (b), in connection with (a), providing a continental Internet domain name
to provide access to Internet services for the people of Africa and for the public good.® In
connection with these purposes, DCA established DCA Registry Ltd. and put in place formal
agreements for the necessary technical infrastructure to support the operations of the registry.*

8. DCA applied to ICANN for the delegation of the .AFRICA gTLD, an Internet resource
that is available for delegation under the New gTLD Program of ICANN.> DCA intends

AFRICA to serve the diverse needs and purposes of the global internet community, but with

2 See Mauritius Revenue Authority response to DCA Trust Application for Registration as a Charitable
Trust, 15 July 2010 [Ex. C-5].

3 See Vision and Objective, available at http://www.dotconnectafrica.org/about/mission-and-objective/
[Ex. C-6].

* See Certificate of Incorporation [Ex. C-7].

> See New gTLD Application Submitted to ICANN by: DotConnectAfrica Trust (“DCA New gTLD
Application”) [Ex. C-8].



special focus on promoting Internet use in Africa.® DCA believes that, while there is no clearly
delineated, organized and pre-existing community that is targeted by the .AFRICA gTLD, the
AFRICA gTLD creates a unique opportunity for Africa to develop its own locally hosted gTLD
registry, which will facilitate the marketing, innovation and branding of business, products and
services, and ultimately consolidate the “African Brand” on the global Internet platform.’

9. If successful, DCA will re-delegate or assign the new gTLD registry agreement (the
“New gTLD Registry Agreement”) to be signed with ICANN to DCA Registry Ltd. as registry
operator with responsibilities for technical operations, administration, sales, marketing and other
commercial management of the . AFRICA gTLD registry.® Any surpluses generated by the DCA
Registry operation will accrue directly to the trust fund and shall be duly appropriated and
transferred to the DCA Charitable Trust and utilized for charitable purposes.” Some of the
charitable campaigns already launched include miss.africa and generation.africa.*

B. ICANN
10. ICANN is a non-profit corporation established under the laws of the State of California

on 30 September 1998 and headquartered in Marina del Rey, California. ICANN was

»l1l

established “for the benefit of the Internet community as a whole”"" and is tasked with “carrying

®1d.

"1d., pp. 7, 10.

®1d., p. 9.

°1d.

1%1d. The miss.africa program is a gender-focused initiative targeted mainly at female youth in Africa to
increase their personal involvement in early technology use with a view to improving their digital self-
awareness and empowerment. Generation.africa is a youth focused program aiming to empower a new
generation of Internet users in Africa by encouraging their involvement in discussions that define and

increase their common stake-holdings in the development and evolution of the Internet.

1 ICANN Atrticles of Incorporation, Art. 4 [Ex. C-9].



out its activities in conformity with relevant principles of international law and applicable
international conventions and local law.”*?

11.  As set forth in its Bylaws, ICANN is responsible for administering certain aspects of the
Internet’s domain name system (“DNS”), which includes coordinating the introduction of new
Top-level Domains (“TLDs").*® TLDs appear in the domain names as the string of letters — such

as “.com”, “.gov”, “.org”, and so on — following the rightmost “dot” in domain names. ICANN
delegates responsibility for the operation of each TLD to a registry operator, which contracts
with consumers and businesses that wish to register Internet domain names in such TLD.*

12. ICANN is subject to international and local law," and is required to achieve its mission

in conformity with the principles expressly espoused in its Bylaws and Articles of Incorporation,

21d.
13 see ICANN Bylaws, Art. | [Ex. C-10].

“ There are several types of TLDs within the DNA. The most prevalent TLDs are country-code TLDs
(“ccTLDs”) and gTLD’s. The former, ccTLDs, are two-letter TLDs allocated to countries, usually based
upon their two-letter 1ISO codes. In contrast, open gTLDs are privately managed and may include any
combination of three or more letters. The original gTLDs were .com, .net, .org, .gov, .mil, and .edu. The
first three are open gTLDs and the last three listed are closed gTLDs. Certain categories of potential
gTLDs are protected, for example combinations of letters that are similar to any ccTLD and gTLDs on
the reserve list included in the new gTLD Guidebook. Under the ICANN New gTLD Program, any
“established corporations, organizations or institutions in good standing” may apply for gTLDs. In
addition, a new gTLD may be a “community-based gTLD”, which is “a gTLD that is operated for the
benefit of a clearly delineated community,” or fall under the category “standard gTLD”, which “can be
used for any purpose consistent with the requirements of the application and evaluation criteria, and with
the registry agreement.” See gTLD Applicant Guidebook (Version 2012-06-04), Module 1, 1.2.1
“Eligibility” and 1.2.3.1 “Definitions” [Ex. C-11].

1> See ICANN Articles of Incorporation, Art. 4 [Ex. C-9]; see also Declaration of the Independent Review
Panel in the matter of an Independent Review Process between ICM Registry, LLC and ICANN, p. 69
[Ex. C-12], in which the Panel concluded that “the provision of Article 4 of ICANN’s Articles of
Incorporation prescribing that ICANN “shall operate for the benefit of the Internet community as a whole,
carrying out its activities in conformity with relevant principles of international law and applicable
international conventions and local law,” requires ICANN to operate in conformity with relevant general
principles of law (such as good faith) as well as relevant principles of international law, applicable
international conventions, and the law of the State of California.”



including transparency, fairness, accountability, and promotion of competition with respect to the
Internet’s domain name system.®

13. ICANN is managed by a Board of Directors (“Board”), which consists of sixteen voting
directors and five non-voting liaisons from around the globe.!” Evaluations of applications for
new gTLDs are carried out by the New gTLD Program Committee (“NGPC”).*® In making its
decisions, the Board receives input from a number of Supporting Organizations and Advisory
Committees established by ICANN’s Bylaws.* Among the Advisory Committees that provide
input to the Board is the Governmental Advisory Committee (“GAC”), which is composed of
representatives of a number of national governments, distinct economies, and multinational
government organizations and treaty organizations (as observers).?’ The role of the GAC in the
New gTLD Program is to “consider and provide advice on the activities of ICANN as they relate
to concerns of governments, particularly matters where there may be an interaction between
ICANN’s policies and various laws and international agreements or where they may affect
public policy issues.”*

IV. SUMMARY OF RELEVANT FACTS

1 ICANN Bylaws, Art. |, Section 2, “Core (Council of Registrars) Values” [Ex. C-10].
Y 1d., Art. VI, Section 2.

18 See New gTLD Program Committee, available at http://www.icann.org/en/groups/board/new-gtld. The
NGPC is composed of all ICANN Board members who are not conflicted by interests in gTLDs.
According to the NGPC’s page on the ICANN website, there are eleven voting members and two non-
voting liaisons to the board who are considered non-conflicted and make up the NGPC.

9 See, e.g., ICANN Bylaws [Ex. C-10], Art. VIII, “Address Supporting Organization”; Art. IX “Country-
Code Names Supporting Organization”; Art. X, “Generic Names Supporting Organization”; Art. XI
“Advisory Committees.”

2 gee id., Art. XI Section 2.1.

21 gTLD Applicant Guidebook (Version 2012-06-04), Module 3.1 [Ex. C-11].



A.  The New gTLD Program

14. In October 2007, the Generic Names Supporting Organization (“GNSO”), a group that
advises on global internet policy at ICANN, completed policy development work on new gTLDs
and approved 19 recommendations aimed at, inter alia, fostering diversity, encouraging
competition and enhancing the utility of the DNS.?* Representatives from a wide variety of
stakeholder groups, including governments, business, individuals and the technology
community, were engaged for several months in discussions that included the selection criteria
that should be applied to new gTLDs and how gTLDs should be allocated.”® Based on the
community-developed policy for new gTLDs, ICANN worked along with the Internet
community to create an application and evaluation process for new gTLDs that is aligned with
the GNSO policy recommendations.?* The culmination of this process was the decision by the
ICANN Board of Directors in June 2011 to launch the New gTLD Program.®

B. The Foundation Of The . AFRICA Domain Name

15.  The .AFRICA ¢TLD initiative was launched under the leadership of DCA’s founder and
CEO Sophia Bekele Eshete (“Ms. Bekele”), a business and corporate executive, entrepreneur,

activist and international policy adviser on information communication technologies.?®

221d., Preamble.
2.
24 Id
% d.

% See Sophia Bekele - ICANNWiKki, available at http://icannwiki.com/index.php/Sophia Bekele [Ex. C-
13]. Born and raised in Ethiopia, Ms. Bekele has long been engaged in efforts related to the promotion of
information communication technologies in Africa. One of Ms. Bekele’s start-ups was CBS
International, a private California-based firm engaged in technology transfer to emerging economies.
CBS International set up an Ethiopian IT company that was successfully awarded a bid for a government
contract to build an integrated information network infrastructure for the Ethiopian Parliament. In




16.  The idea of a domain name that would enable a united and coordinated branding of the
African Continent arose while Ms. Bekele was serving on ICANN’s Council of the GNSO.?’
During her tenure at ICANN’s GNSO (from 2005 to 2007), Ms. Bekele was instrumental in
initiating policy dialogue over International Domain Names (“IDN™).® Following IDN work for
ICANN and the global internet community, Ms. Bekele turned her focus to the .AFRICA domain
name initiative, travelling to various African countries and globally advocating the benefits of a
AFRICA gTLD for the African continent.?

17.  As part of DCA’s efforts to launch the . AFRICA domain, DCA obtained the endorsement
of two of the most important African intergovernmental organizations, the United Nations
Economic Commission for Africa (“UNECA”) and the African Union Commission (“AUC”).
UNECA expressed its endorsement through a letter dated 8 August 2008 sent to Ms. Bekele
expressing “support” for DCA’s “*dotafrica’ initiative” and DCA’s intention to apply to ICANN
for the delegation of the gTLD .AFRICA.** AUC endorsed DCA’s intent to apply for the

AFRICA domain name through a letter dated 27 August 2009 directed to Ms. Bekele.®® In

addition, Ms. Bekele has served on several United Nations-sponsored committees and initiatives where
she represented the private sector in discussions about the economic development of Africa.

% See id., ICANN Work (PDF p. 2).
%1d.

2% See Sophia Bekele - ICANNWiKki, available at http://icannwiki.com/index.php/Sophia Bekele [Ex. C-
13]. Among the benefits of the .AFRICA gTLD, DCA emphasized that the new gTLD would facilitate
cross-border knowledge sharing and research partnerships with key knowledge end users, allow users to
express membership in the larger Pan African and African community, enhance regional identity and
global presence, and generate surplus profit to benefit projects of sustainability in Africa. See also, 1bn
people, 54 countries, 1 domain [Ex. C-14].

%0 UNECA Endorsement Letter to Ms. Bekele dated 8 August 2008 [Ex. C-15].

31 AUC Endorsement Letter to Ms. Bekele dated 27 August 2009 [Ex. C-16].



addition to expressing “its endorsement of the DotAfrica “.africa’ initiative,” > AUC offered Ms.
Bekele “assistance in the coordination of [DCA’s] initiative with African Ministers and
Governments.”*

18. DCA announced the official launch of the .AFRICA campaign at the AITEC Information
Communication Technology summit held in Nairobi, Kenya, on September 7, 2010.3* Since
then, DCA has continued to work towards and obtain support from several stakeholders,
including African governments, businesses and community organizations in the region to apply

to ICANN for the delegation of the . AFRICA TLD.*

C. AUC Becomes DCA’s Competitor For The Delegation Of The . AFRICA Domain

19.  After DCA'’s official announcement of the .AFRICA campaign, other groups began to
express interest in the .AFRICA domain, including the Africa Top Level Domain Organization

(“AfTLD”)*® and certain members of the African Union DotAfrica Task Force, which is

%14d.
#d.
% DotConnectAfrica launched its official ".AFRICA" campaign at the AITEC ICT Summit

http://www.prlog.org/10916169-dotconnectafrica-lauched-its-official-africa-campaign-at-the-aitec-ict-
summit.html [Ex. C-17].

% The Yes2dotafrica Campaign is part of DCA’s on-going effort to create awareness of the benefits of a
dotAfrica name and do a public outreach. DCA’s .AFRICA initiative was also endorsed by the
Internationalized Domain Resolution Union (“IDRU”) and the Ministry of Information and
Communications of Kenya. See IDRU Endorsement Letter to Ms. Bekele dated 5 December 2010 and
the Ministry of Information and Communications of Kenya’s Endorsement Letter to Ms. Bekele dated 7
August 2012 [Ex. C-18.].

% The AfTLD is an association of managers of African ccTLDs. According to its website, AfTLD’s
mission is to partner with international, national and African stakeholders to market and “achieve
excellence among African ccTLDs.” See AfTLD - Our Mission, available at
http://www.aftld.org/about/?pg=233005 [Ex. C-19].
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comprised of members of the African internet community, mainly ccTLD managers and officers
of AfTLD and the African Network Information Center (“AfriNIC”).*’

20.  Accordingly, the AUC informed the Internet community that it would initiate an
Expression of Interest to bidders to be endorsed for .AFRICA.*® In addition, on 21 October
2011, at the African Ministerial Round-Table that met in Dakar, Senegal, during the 42nd
ICANN meeting, the AUC requested that ICANN reserve the .AFRICA name and its
representations in any other language in the List of Top Level Domain names, as well as allow
the AUC to delegate the .AFRICA gTLD to an organization to be selected by AUC.* DCA
objected to the request.® ICANN’s official response to the AUC was communicated through a
letter from ICANN’s Board Chairman Stephen Crocker dated 8 March 2012,* in which ICANN
refused to reserve the .AFRICA gTLD to AUC. ICANN stated that to do so would be against
ICANN’s rules for the New gTLD Program. However, ICANN informed the AUC that it could

avail itself of the “robust protections” in the New gTLD Guidebook, including raising concerns

%" For a list of the members on the African Union Task Force, see “Dot.Africa gTLD Project: Branding
the African Continent on the Cyberspace and Providing African Community with a Continental Mark on
the Internet”, 6 November 2010 [Ex.C-20]. According to its website (http://www.afrinic.net/en/about-us),
AfriNIC is the Regional Internet Registry for Africa, which is “responsible for the distribution and
management of Internet number resources such as IP addresses and ASN (Autonomous System Numbers)
for the African region.” Its global counterparts include the regional registry for Europe, RIPE-NCC; the
regional registry for Asial and the Pacific region, APNIC; ARIN the regional registry for North America;
and LACNIC, serving Latin America and the Caribbean.

% See Expression of Interest for the Operation of the DotAfrica [Ex. C-21].

% African Union Communiqué, “African ICT Ministerial Round-Table on 42nd Meeting of ICANN” [Ex.
C-22]

0 See Yes2dotAfrica Campaign Triumphs at ICANN-42 meeting in Dakar Senegal! Available at,
http://www.prlog.org/11722365-yes2dotafrica-campaign-triumphs-at-icann-42-meeting-in-dakar-
senegal.html [Ex. C-23].

“! Letter from Stephen Crocker (ICANN CEQ) to Elham M.A. lbrahim (Commissioner, Infrastructure and
Energy Commission of the African Union Commission), dated 8 March 2012, [Ex. C-24].
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about the .AFRICA gTLD applications through the GAC and objecting formally to .AFRICA
applications on “community” grounds.*?

21.  Shortly after the ICANN Meeting in Dakar, the AUC issued a Request for Proposals for
the operation of .AFRICA.”* DCA did not participate in this process, as it believed that the AUC
had not set up an open, competitive and transparent process.** UniForum South Africa
(“Uniforum™), a South African company trading as UniForum ZA Central Registry, was
appointed based on the recommendation of Mr. Vika Mpisane, Head of the South African
Domain Names Authority. At the time the appointment was made, Mr. Mpisane was also
Chairperson of the AfTLD.*

22. Thus, two competing applications were submitted for the .AFRICA domain: (i) DCA’s
application;*® and (ii) AUC/UniForum’s application.*’

D. ICANN’s Improper Treatment Of The DCA New gTLD Application

23.  DCA submitted its application for the .AFRICA gTLD in March 2012.** In its
application, DCA explained that although .AFRICA would serve the African community, it was

not a community-based application because it was too difficult to define the community that

“21d., p. 3.
** Request for Proposals by the African Union Commission for the Operation of DotAfrica [Ex. C-25].

“ Letter from Ms. Sophia Bekele (DCA) to H.E. Ambassador John Shinkaiye (African Union
Commission) dated 30 December 2011 [Ex.C-26].

> See Vika Mpisane — General Manger of the ZA Domain Name Authority (ZADNA), available at
http://www.iweek.org.za/vika-mpisane/ [Ex. C-27].

“¢ DCA New gTLD Application [Ex. C-8].

“” New gTLD Application Submitted to ICANN by: UniForum SA (NPC) trading as Registry.Africa
(“*AUC/UniForum new gTLD Application”), p. 7 [Ex. C-28].

“¢ DCA New gTLD Application [Ex. C-8].
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would benefit from .AFRICA.*® DCA envisioned .AFRICA as a domain name open to “all
things that relate to Africa, in a way that presents vast opportunities for all those who are
interested in Africa for any possible number of reasons.” It intended to offer domain names in
the .AFRICA gTLD at US$10.00 apiece, which it contrasted with the US$80.00 per month price
for ccTLDs that had hitherto prevented the development of “meaningful content in Africa’s
Internet space.” Proceeds from sales of domain names were to be placed in trust for use in
charitable purposes, as already explained in paragraph 9 above.

1. ICANN Brushed Aside DCA’s Concerns Regarding Conflicts Of Interest On
The Part of New gTLD Committee Members

24.  When UniForum’s application became public in June 2012, DCA realized that two of the
members of the ICANN Board who would be involved in taking decisions on the .AFRICA
applications had potential or actual conflicts of interest with regard to these applications. Mike
Silber, a member of the ICANN Board from South Africa, was the treasurer and director of the
ccTLD co.za, which has long been administered by UniForum.>® He was also a member of the
Board of Directors of the South African Domain Names Authority, which had supported the
establishment of South African (.za) Central Registry, a part of UniForum S.A.>* Similarly,
Australian Chris Disspain was CEO of a company affiliated with ARI Registry Services, which

provided consulting services to the South African Domain Names Authority with respect to the

“1d.

% d., p. 10.
*Ld., p. 11.

%2 Seeid., p. 9.

5% Office of the Ombudsman, Case 12-00241, In a matter of a Complaint by Sophia Bekele for DotAfrica,
Report dated 10 December 2012 [Ex. C-29] (identifying Silber’s affiliation); AUC/UniForum New gTLD
Application [Ex. C-28] (confirming its administration of .za).

> Letter from Ms. Sophia Bekele (DCA) to The CEO of ICANN, dated 18 July 2012 [Ex. C-30].
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establishment of the South African (.za) Central Registry.”> DCA wrote to ICANN requesting
that both men recuse themselves from any consideration of the .AFRICA applications.”®
ICANN’s Ombudsman, Chris LaHatte, investigated. The Ombudsman reports directly to the
ICANN Board and is charged with providing an independent, impartial review of facts relating
to complaints about ICANN.*’

25. Mr. LaHatte published a report finding that there was “no disqualifying conflict of
interest, or indeed any conflict of interest at all, is present in the actions of both Chris Disspain
and Mike Silber.”®® Mr. LaHatte based his conclusion on the fact that ICANN Board meeting
minutes allegedly showed that neither Mr. Silber nor Mr. Disspain had been involved in any
Board discussions of the .AFRICA application.”® Before finalizing his report, Mr. LaHatte
sought input from DCA, which requested that he recommend that Messrs. Silber and Disspain
recuse themselves from any consideration of the .AFRICA domain name in order to avoid
conflicts of interest in the future.®® Upon concluding his investigation, Mr. LaHatte provided for
comment a draft report to DCA and Messrs. Silber and Disspain, as well as with John Jeffrey, the
General Counsel for ICANN.®* DCA requested that Mr. LaHatte include language
recommending the two directors recuse themselves from making decisions about the .AFRICA
applications. Following consultation with Messrs. Silber, Disspain and Jeffrey, Mr. LaHatte did

not recommend recusal but instead observed in his report that it was “likely this complaint has

% Letter from Ms. Sophia Bekele (DCA) to The CEO of ICANN, dated 18 July 2012 [Ex. C-31].

% See id., see also Ex. C-30.

" ICANN Bylaws, Art. V, Section 2 [Ex. C-10].

%8 Office of the Ombudsman, Case 12-00241, In a matter of a Complaint by Sophia Bekele for DotAfrica,
Report dated 10 December 2012 [Ex. C-29]

*d.

% Email from LaHatte to Disspain and Silber dated 4 December 2012 [Ex. C-32].

®1d.
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led to increased awareness of the possibilities of conflict of interest, which the Board will
carefully consider in terms of the existing policy about conflict, when the issue arises.”®® Mr.
LaHatte indicated that Ombudsman’s reports were usually either anonymous or not public, but
he would publish the particular report, absent objection from any of the concerned parties.®* Mr.
LaHatte made the report public, over DCA’s objections and at the urging of Mr. Silber.*

2. The AUC Used The GAC To Urge ICANN Not To Accept DCA’s Application
26. In November 2012, the AUC filed an Early Warning about DCA’s application for
AFRICA before the GAC. As already indicated, the role of the GAC is “to provide advice to
ICANN on issues of public policy, and especially where there may be an interaction between

"% In this case,

ICANN's activities or policies and national laws or international agreements.
however, the Early Warning was made by the AUC as a member of the GAC — despite the fact
that the AUC was also part of the UniForum bid — DCA’s only competitor for the .AFRICA
TLD.

27, In the Early Warning, the AUC “express[ed] its objection” to DCA’s application, arguing
that DCA did not have “the requisite minimum support from African governments” ®® and that its

application “constitutfed] an unwarranted intrusion and interference on the African Union

Commission’s (AUC) mandate from African governments to establish the structures and

62 q,
83 4.

% 1d. “Given that the complainant continues to give her spurious allegations significant prominence in her
email ‘newsletter’ in in [sic] the DCA website, | would respectfully request that the report be made
public.”

® ICANN/GAC website, at
https://gacweb.icann.org/display/gacweb/Governmental+Advisory+Committee (accessed 9 January
2014).

% GAC Early Warning — Submittal Africa-AUC-42560, dated 20 November 2012, p. 1 [Ex. C-33].
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modalities for the implementation of the dotAfrica (.Africa) project.” ®’ In other words, the AUC
objected to any competition at all as an “unwarranted intrusion and interference” with its own
application — but cloaked the objection in the guise of a governmental policy concern, not the
concern of a competitor for .AFRICA.%

28. DCA pointed out AUC’s conflict of interest regarding the . AFRICA gTLD in a response
to ICANN, in which it objected that the AUC was effectively “both an ‘endorser’ and ‘co-
applicant’ for the name string” of .AFRICA.® In other words, while the AUC used UniForum to
apply for the .AFRICA on its behalf,”® it simultaneously used its status as a member of the GAC
to create obstacles for DCA’s competing application. DCA also pointed out in its response that
at least one of the countries supposedly objecting to its application had officially endorsed that

very same application.”* ICANN did not respond.

%7 1d. Several African governments submitted identically worded early warnings in coordination with the
AUC [Ex. C-34].

% We note that ICANN itself had previously informed AUC that acting through the GAC would be
another way to achieve its goal of reserving the dotAfrica domain name for its own control. ICANN
Letter of 8 March 2012 to AUC at 2 (explaining that ICANN could not place dotAfrica on the Reserved
Names List, but adding that “protections exist that will allow the African Union and its member states to
play a prominent role in determining the outcome of any application for these top-level domain name
strings,” followed by explanation of GAC Early Warning notice system) [Ex. C-24].

% DCA Response to ICANN GAC Early Warning Advice, 5 December 2012, p. 4 (objecting that AUC
was “both an ‘endorser’ and ‘co-applicant’ for the name string” of dotAfrica) [Ex. C-35].

® AUC/UniForum new gTLD Application, p. 7 [Ex. C-28].
" DCA Response to ICANN GAC Early Warning Advice, 5 December 2012 p. 1 (noting that Kenya had
endorsed DCA'’s application, but had also submitted an Early Warning, without explanation) [Ex. C-35].

See Kenya Ministry of Information and Communications Letter of Endorsement dated 7 August 2012
[Ex. C-18].
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3. ICANN’s Independent Objector Sought To Object To The DCA Application,
Even Though The AUC Had Already Done So Through The GAC

29. The new gTLD program created a new position within the ICANN framework, the
Independent Objector (“10”).”” Pursuant to the new gTLD Guidebook, the 10 “acts solely in the
best interests of the public who use the global Internet” to object to applications that have limited
public interest and/or lack the support of the community to which the domain names are directed,
but where no other party has lodged or is willing to lodge an objection.”

30.  Toward the end of December 2012, the 10 sent DCA and UniForum an email indicating
he would investigate a potential community objection to .AFRICA.” DCA replied in January
2013, explaining, inter alia, that any objection on its part would be superfluous in light of the
GAC Early Warning, and that a community objection would be unwarranted since DCA'’s
application was for a geographic name, not a community-based name, and it would be difficult to
define an African community in any event.” UniForum also responded, sending a letter echoing
the 10’s concerns and outlining what it saw as the “shortcomings” of DCA’s application.”®

31. In his responding comments, posted on his website, the 10 acknowledged that DCA’s
application was for a geographic name string. He nevertheless expressed the view that it was
“unlikely” that DCA’s application could succeed in light of the opposition to its application by

the AUC given that the AU has 54 member states — ignoring the fact that DCA could obtain

2 gTLD Applicant Guidebook (Version 2012-06-04), Art. 3.2.5 [Ex. C-11]. Professor Alain Pellet was
chosen as the 10 in May 2012. See http://www.icann.org/en/news/announcements/announcement-
14may12-en.htm [Ex. C-36].

" gTLD Applicant Guidebook (Version 2012-06-04), Art. 3.2.5 [Ex. C-11].

" See Letter from Ms. Sophia Bekele (DCA) to Alain Pellet (Independent Objector for ICANN), dated
20 January 2013, p. 1 (referring to email received from 10) [Ex. C-37].

®d.

"8 |_etter from Neil Dundas (UniForum) to Messr. Alain Pellet (Independent Objector for ICANN) dated
18 January 2013 [Ex. C-38].
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endorsements from governments with or without the AU, as indeed it already had.”” He
acknowledged, however, that if DCA’s application passed initial review, it would be “assigned to
a contention set” — that is, it would have to negotiate with UniForum, assuming its application
also passed initial review, to resolve who would receive the right to administer .,AFRICA.”® The
I0 did not file an objection against DCA’s application, recognizing that it would be
inappropriate to do so where another interested party could do so.”

32.  The Obijection Filing period for objecting to new gTLD applications closed on 13 March
2013.%

4, The GAC Issued Advice Recommending That ICANN Reject DCA’s
Application

33. In April 2013, the GAC held a meeting in Beijing during which it considered, inter alia,
offering objection advice on new gLTD applications, including that of DCA. While the meeting
was ongoing, DCA became aware that discussions of its application were being led, in part, by
Ms. Alice Munyua, a former GAC representative of Kenya who was no longer authorized to
speak on behalf of the Kenyan government, while the actual Kenyan representative, Sammy

Buruchara, had been unable to attend the meeting.2* On 9 April 2013, Mr. Buruchara informed

" Moreover, the Guidebook anticipates that governments and other public authorities may endorse more
than one candidate. See gTLD Applicant Guidebook, pp. 2-22 (referring to situations in which multiple
applications have “documentation of support from the same government or public authority”) [Ex. C-11].

’® Independent Objector Comment on Controversial Application .Africa, undated [Ex. C-39].

" 1d., (“[1]t is the public policy of the 10 not to make an objection when a single established institution
representing and associated with the community having an interest in an objection can lodge such an
objection directly.”).

8 |CANN/New gTLD Site, available at, http:/newgtlds.icann.org/en/program-status/odr [Ex. C-40].

81 GAC Advice Response form for Applicants, dated 8 May 2013, pp. 10-13 [Ex. C-41]. Mr. Buruchara
was formerly the Chair of DCA and was appointed to represent Kenya on the GAC in March 2013. See
“Mr. Sammy Buruchara, Former Chair of DCA Appointed as the Kenyan GAC Advisor to ICANN,” 15
March 2013, DomainNewsAfrica, at http://domainnewsafrica.com/mr-sammy-buruchara-former-chair-of-
dca-appointed-as-the-kenyan-gac-advisor-to-icann [Ex. C-42].
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the GAC Secretariat by email, with a copy to Fadi Chehadé, the President and CEO of ICANN,
that Ms. Munyua no longer represented the Kenyan government and that “Kenya does not wish
to have a GAC advise [sic] on DotConnect Africa Application for .africa delegation.”

34, Nevertheless, on 11 April 2013, the GAC issued a communiqué in which it informed the
ICANN Board that it had reached “consensus on GAC Objection Advice according to Module
3.1 part | of the Applicant Guidebook” on DCA’s application.** The GAC thus “advise[d]
ICANN that it is the consensus of the GAC that a particular application should not proceed. This
will create a strong presumption for the ICANN Board that the application should not be
184

approved.

5. ICANN Accepted The Beijing GAC Advice Without Further Examination,
Despite The Irregularities That Gave Rise To It

35. DCA submitted a GAC Advice Response Form in which, inter alia, it informed the
ICANN Board of the dispute over Kenya’s representative and position with respect to DCA’s
application during the Beijing GAC meeting.®®

36. Under the rules set forth in the new gTLD Guidebook, there are three forms of GAC
advice that may be given regarding new gTLD applications, including consensus GAC Advice.®
The Guidebook provides that consensus GAC advice creates a “strong presumption” that an

application should not proceed.®” However, consensus GAC advice exists only where “any

8 GAC Advice Response form for Applicants, dated 8 May 2013, p. 12 (containing screen shot of email)
[Ex. C-41].

8 GAC Beijing Communiqué, p. 3 (citation omitted) [Ex. C-43].

8 1d., p. 3, n.3 (quoting Module 3.1, gTLD Applicant Guidebook).

8 GAC Advice Response form for Applicants, dated 8 May 2013 [Ex. C-41].

8 gTLD Applicant Guidebook (Version 2012-06-04), Art. 3.1 at 3-3 [Ex. C-11].

8 1d.
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formal objection” has been made.?® In this instance, the Kenyan representative had objected to
the proposed advice against the DCA application in an email sent, not only to the GAC, but to
the President and CEO of ICANN, before the advice was adopted by the GAC in its 11 April
2013 communiqué. Moreover, ICANN was aware that the AUC had offered GAC Early
Warning advice objecting to DCA’s application, and that the AUC was in fact DCA’s competitor
for AFRICA, as indicated in UniForum’s application.®

37. Nevertheless, on 4 June 2013, the ICANN Board NGPC posted a notice that it had
accepted the advice from the Beijing Communiqué, including the decision not to accept DCA’s
application.*

6. ICANN Denied DCA'’s Request For Reconsideration Without
Acknowledging The Conflict Of Interest At The Heart Of DCA’s Complaint

38.  On 19 June 2013, DCA filed a request for reconsideration by the ICANN Board
Governance Committee (“BGC”), arguing that ICANN had improperly accepted the Beijing
GAC advice without further inquiry or investigation.”* DCA argued that ICANN should have
carried out further due diligence, such as consulting an expert as provided for in the Guidebook,
in order to properly evaluate the GAC advice from Beijing.”

39. The BGC denied DCA’s request for reconsideration on 1 August 2013.% In its

explanation of the denial, the BGC faulted DCA for not having previously requested that the

8 GAC Operating Principles, Principle 47 [Ex. C-44].
8 see AUC/UniForum new gTLD Application, at 7 (explaining its selection by AU) [Ex. C-28].
% NGPC Scorecard of 1As Regarding Non-Safeguard Advice in the GAC Beijing Communiqué, ANNEX
1 to NGPC Resolution No. 2013.06.04.NG01, 4 June 2013 [Ex. C-45].
1 DCA Trust’s Reconsideration Request Form dated 19 June 2013 [Ex. C-46].
92
Id.

% Recommendation of the Board Governance Committee (BGC) Reconsideration Request 13-4, 1 August
2013 [Ex. C-47].
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NGPC consult with an expert. It also explained its view that the Guidebook’s reference to the
fact that the Board “may” consult with an expert indicated a discretionary power that could not
be the basis for an argument that ICANN had not followed its own procedures. In reaching this
conclusion, it reasoned that “[t]here is no requirement to seek input from independent experts in
this situation, therefore no material information was missing.”® The BGC made no reference to
the fact that the GAC advice was not rendered by consensus, or that it was effectively made by a
competitor to DCA.

40.  DCA'’s application has never been rejected; instead, it is listed on ICANN’s website as
1295

“incomplete.

7. DCA Trust Engaged In The Cooperative Engagement Process, To No Avail

41.  On 19 August 2013, DCA informed ICANN of its intent to seek relief before an
Independent Review Panel under ICANN’s Bylaws.® At ICANN’s suggestion, between August
and October 2013, DCA participated in a Cooperative Engagement Process (“CEP”) with
ICANN to try to resolve the issues surrounding DCA’s application.’” Despite several meetings,
no resolution was reached. On 24 October 2013, DCA filed a Notice of Independent Review

with the ICDR.%®

*1d., p. 8.

% The gTLD Applicant Guidebook provides that an application be considered incomplete when an
applicant does not produce the required documentation of support, but only after being notified and given
a timeframe of no less than 90 days from the date of notice to provide the documentation. gTLD
Applicant Guidebook, Sections 2.2.1.4.4 (at 2-21) and 2.3.1. ICANN never followed this procedure with
respect to DCA’s application. Instead, it simply stopped the application from proceeding any further [EX.
C-48].

% DCA Notice of Intent, dated 19 August 2013 [Ex. C-49].

%7 Letter from Ms. Sophia Bekele (DCA) to The President/CEO (ICANN), dated 4 September 2013 [EXx.
C-50].

% DCA Notice of Independent Review, dated 24 October 2013 [Ex. C-51].
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V. APPLICABLE RULES AND GOVERNING LAW

42.  This IRP is constituted under Article 1V, Section 3 of ICANN’s Bylaws.”® Other
applicable rules include ICANN’s Articles of Incorporation, the gTLD Applicant Guidebook,'®
and ICANN’s stated policies regarding conflicts of interest and the code of conduct for ICANN
Board members.'®* The applicable law is international law and local law, as provided in Article
4 of ICANN’s Articles of Incorporation.*®

VI. SUMMARY OF ICANN’S BREACHES

43.  The ICANN Board committed numerous breaches of its Articles, Bylaws, and other
applicable rules of conduct in its treatment of DCA’s application for .AFRICA, which DCA
outlines briefly below, subject to its right to amend or supplement its claims at a later date.'®
These breaches also constituted breaches of applicable principles of international law and local

law.

A. ICANN Breached Its Articles Of Incorporation And Its Bylaws By Failing To
Provide Procedural Fairness And Failing To Permit Competition For The . AFRICA gTLD

% See ICANN’s Bylaws [Ex. C-10].
1% gTLD Applicant Guidebook (Version 2012-06-04) [Ex. C-11].
101 ICANN Conflicts of Interest Policy, available at,

http://www.icann.org/en/groups/board/governance/coi [Ex. C-52]; ICANN Code of Conduct for Board
members, available at, http://www.icann.org/en/groups/board/governance/code-of-conduct [Ex. C-53].

192 Art. 4, ICANN Articles of Incorporation [Ex. C-9]. Article 4 provides:

The Corporation shall operate for the benefit of the Internet community as a whole,
carrying out its activities in conformity with relevant principles of international law and
applicable international conventions and local law and, to the extent appropriate and
consistent with these Articles and Bylaws, through open and transparent process that
enable competition and open entry in Internet-related markets. To this effect, the
Corporation shall cooperate as appropriate with relevant international organizations.

1% |CDR Arbitration Rules, Article 4: “During the arbitral proceedings, any party may amend or
supplement its claim, counterclaim or defense, unless the tribunal considers it inappropriate to allow such
amendment or supplement because of the party’s delay in making it, prejudice to the other parties or any
other circumstances.”

22



44, Under Article 4 of its Articles of Incorporation, ICANN is required to operate for the
benefit of the Internet community as a whole, “through open and transparent processes that
enable competition and open entry in Internet-related markets.”* ICANN’s Bylaws likewise

provide that “ICANN and its constituent bodies shall operate to the maximum extent feasible in

an open and transparent manner and consistent with procedures designed to ensure fairness.” %

The Core Values set forth in ICANN’s Bylaws include the requirement that ICANN “introduc[e]

and promot[e] competition in the registration of domain names where practicable and beneficial

1106

in the public interest,”"™ and that it make decisions “by applying documented policies neutrally

and objectively, with integrity and fairness.”*%’

45, ICANN breached these obligations by, inter alia:

e Failing to follow its own procedures for handling alleged conflicts of interest on
the part of Board members;

e Failing to protect DCA from conflicts of interest on the NGPC;

e Ignoring conflicts of interest giving rise to the AUC GAC Early Warning and the
Beijing Communiqué; and

e Permitting, if not supporting, the AUC’s efforts to eliminate competition for the
AFRICA gTLD by quashing DCA’s application through various mechanisms put
in place by ICANN (including the 10 and the GAC).

B. ICANN Breached Its Articles Of Incorporation And Its Bylaws By Giving
Excessive Deference To The GAC, Thus Failing To Exercise Due Diligence And
Care In Having A Reasonable Amount Of Facts Before It

46. Under Article IV of ICANN’s Bylaws, the IRP Panel is to evaluate, among other things,

whether the Board exercised appropriate “due diligence and care in having a reasonable amount

104 ICANN Atrticles of Incorporation [Ex. C-9].
1% |ICANN Bylaws [Ex. C-10].
%1d., Art. 1, § 2.6.

07 d., Art. 1,8 2.8.
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of facts” before it.'® The Board and the NGPC failed to exercise such due diligence in care by
giving excessive deference to the GAC advice produced thanks to the efforts of DCA’s
competitor, the AUC. In doing so, ICANN breached its Articles of Incorporation, its Bylaws,

and the gTLD Applicant Guidebook, all of which provide that GAC advice is to have an

advisory role relating to public policy matters, and not a decision-making role.'*

47.  The gTLD Applicant Guidebook similarly includes the possibility that ICANN will reject

the GAC advice following an investigation and consultation process.”® ICANN failed to give

5 111

“duly taken into account to the Beijing GAC advice; instead, it simply adopted that advice

wholesale. As such, ICANN also failed to “exercise independent judgment in taking the

»112

decision”""“ to accept the GAC advice and to put DCA’s application on hold. ICANN’s breaches

in this regard include:
e Failing to take account of or respond to DCA’s concerns regarding the AUC GAC

Early Warning;

e Ignoring protests of the Kenya representative that indicated that the Beijing GAC
Advice was not consensus advice;

e Adopting the Beijing GAC Advice as if it were consensus advice, although it was
not;

e Failing to investigate the questions raised about the Beijing GAC Advice;

e Failing to enter into discussions with the GAC when it provided its non-consensus
advice, as required by the Guidebook;

e Failing to take account of the fact that both the AUC GAC Early Warning and the
Beijing GAC Advice concerning .AFRICA were the product of DCA’s only
competitor for the AFRICA gTLD;

% 1d., Art. IV, § 3.4.h.

9d., Art. XI,§2.1.a, jand k.

10 gTLD Applicant Guidebook (Version 2012-06-04), Art. 3.1 [Ex. C-11].
I ICANN Bylaws, Art. X1, § 2.1. j [Ex. C-10].

U214, Art. IV, § 3.4.c.
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VII.

48.

Permitting an applicant for a new gTLD to use the GAC framework as a means of
sabotaging the application of its only competitor; and

Failing to give DCA an opportunity to provide further documentation of support
for its application, as required by the Guidebook.

RELIEF REQUESTED

Based on the foregoing, DCA respectfully requests that the Panel issue a declaration:

Finding that ICANN breached its Articles of Incorporation, its Bylaws, the gTLD
Applicant Guidebook, and its own stated policies on conflicts of interest, ethics,
and the Board code of conduct;

Requiring that ICANN permit DCA’s application to proceed,
Awarding DCA its costs in this proceeding; and

Awarding such other relief as the Panel may find appropriate or DCA may
request.

Respectfully submitted,

Arif H. Ali
Counsel for Claimant
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Exhibit V



THE MATTER OF AN INDEPENDENT REVIEW PROCESS BEFORE THE
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

ICDR Case No. 50 2013 00 1083

DotConnectAfrica Trust,
Claimant,
V.
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delegated: they are reserved for special’ti$e.making this request, the AUC was asking ICANN t
treat it like a national government, which has asule rights to its two-letter country code TLD
(“ccTLD™) (eg., “.za” for South Africa), seeking to have .AFRIGfeated as a continental ccTLD,
treatment not contemplated in either the gTLD paogor the ccTLD systeff.If ICANN granted the
AUC’s request and allowed only the AUC to choose riggistry operator(s) for each string, the AUC
would gain exclusive control over the operation.®FRICA without going through the new gTLD
application process at all.

13. ICANN rejected the AUC's request to reserve .AFRI@AMarch 201Z° However, in the
same letter ICANN also instructed the AUC on howse the GAC to achieve the desired result by
other means—advice the AUC proceeded to follow rideo to eliminate DCA’s application from
competition for .AFRICA? In a letter dated 8 March 2012, ICANN Board ChaimStephen Crocker
explained to the AUC that although ICANN could neserve .AFRICA for the AU’s use because the
Reserved Names list was already closed, the AUQdctlay a prominent role in determining the
outcome of any application” for .AFRICA: first, as‘public authorit[y] associated with the continént
the AUC could block a competing application bynfgi“one written statement of objection;” second,
the AUC could file a Community Objection (a type fofmal objection recognized by ICANN and
decided by an independent evaluator); or finalhe tAUC could utilize the GAC to combat a

competing application for .AFRICA.

# The full list of Reserved Names is available atpsit/www.icann.org/sites/default/files/packageséreed-
names/ReservedNames.xml.

2 1CANN did not respond to the AUC’s request untiM@rch 2012, just one month before the gTLD apfpiicadeadline
was due to close, meaning that for the bulk ofapplication cycle, African governments remainedarrnthe impression
that .AFRICA and related names might be reservethi AUC’s use.

% See Witness Statement of S. Bekele at 1 61-63.
% See Letter from Stephen Crocker to Elham M.A. Ibrahjm? (8 March 2012), [Ex. C-24].
27 etter from Stephen Crocker to Elham M.A. Ibrahpm?2 (8 March 2012), [Ex. C-24].
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October 2012, having completed an initial review of the endorsements for each application,
Mr. McFadden explained to ICANN staff that if the endorsements of regional organizations like the
AUC and UNECA were not applied towards the 60% requirement, then neither DCA nor ZACR would
have sufficient geographic supp8tt. InterConnect recommended that ICANN (a)take the
endorsement letters from regional authorities like the AUC and UNECA into account for both
applicants and (b) contact the AUC directly to determine whether the AUC wished to endorse either,
both or neither applicafit. ICANN, however, disagreed with InterConnect's view that UNECA
should be considered as a regional organizéfiaithough Mr. McFadden explained that UNECA was
an intergovernmental African regional organization and should qualify as a relevant public authority
on the same basis as the AUCANN thus determined that only the AUC endorsements (and not the
UNECA endorsements) would be taken into account for the geographic evaluation for both
applications**

F. GAC Objection Advice On .AFRICA
18. Meanwhile, having used its new position as a GAC member to coordinate a GAC Early
Warning, the AUC began preparing GAC advice against DCA’s application.
19.  Prior to the ICANN meeting in Beijing in April 201 Redacted GAC DesignatecConfidential

Information

GAC advisor, Sammy Buruchara, was unable to attend the

0 Email from Mark McFadden to Larisa Gurnick (25 October 2012), [Ex. C-71] (indicating that

Redacted GAC DesignatedConfidentiallnformation
Similarly, DCA had endorsements from the AUC and UNECA, both organizations that ICANN considered irrelevant to
geographic support)Compar e Redacted GAC DesignatecConfidentialinformatior [Ex, C-72]with InterConnect CQ Matrix for DCA [EX.
C-73]1  Redacted GAC DesignatedConfidentiallnformation ).

“1 Email from Emily Taylor to Trang Nguyen and Cheri Bolen (10 May 2013), [Ex. C-74]; Email from Mark McFadden to
Larisa Gurnick (15 Mar. 2013), [Ex. C-6&ke also Email from Mark McFadden to Trang Nguyen et al. (26 April 2013)
[Ex. C-75] (draft contact request to the AUC).

2 InterConnect CQ Matrix for ZACR [Ex. C-72]; InterConnect CQ Matrix for DCA [Ex. C-73].
3 Email from Mark McFadden to Cheri Bolen and Trang Nguyen (30 May 2013), [Ex. C-70].

4 Email from Emily Taylor to Trang Nguyen and Cheri Bolen (10 May 2013), [Ex. C-74; Email from Trang Nguyen to
Mark McFadden (26 April 2013) [Ex. C-76]; Email from Trang Nguyen to Emily Taylor (15 May 2013) [Ex. C-77].



GAC meeting in person, but was informed that at a meeting of the GAC and ICANN Board on 9 April
2013, Alice Munyua, Kenya'’s former GAC advisor and a member of the ZACR Steering Committee as
well as a GAC representative for the AUC, made a statement purportedly on behalf of Kenya
denouncing DCA’s application for .AFRICR.Mr. Buruchara wrote to the GAC Chairperson Heather
Dryden later that evening to inform her that Ms. Munyua no longer represented Kenya and that Kenya

did not share her viewpoints on .AFRICA.

20. Redacted GAC DesignatedConfidentiallnformation

Mr. Buruchara, who explained that Kenya
supported the AUC’s application for .AFRICA but did not think it was appropriate for the AUC to

utilize the GAC to eliminate competitidh.

21. Redacted GAC DesignatedConfidentiallnformation

48 Redacted GAC DesignatedConfidentialinformation

> See Transcript of Beijing GAC-ICANN Board meeting, p. 19-23 (9 April 2013), [Ex. C-78] (recording Ms. Munyua’s
comments on behalf of Kenya, followed by comments from an AUC Representative thanking Ms. Munyua for her
comments and indicating that Ms. Munyua attended the Beijing meeting as “one of the AUC [GAC] representatives”).

e [Ex. C-79]. The email apparently bounced back from

Ms. Dryden’s inbo» Redacted GAC DesignatedConfidentiallnformation
Kenya's GAC Representative Michael Katundu forwarded the email to Ms. Dryden’s
personal address, as well as copying the GAC distributiorSst
[Ex. C-80].
(10 April 2013), [Ex. C-81].

4 [Ex. C-82]
Redacted GAC DesignatedConfidentiallnformation

8 Compare [Ex. C-83]
with Redacted GAC DesignatedConfidentiallnformation Ex. C-84]

[Ex. C-85]
[Ex. C-86]
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Redacted GAC DesignatedConfidentiallnformation 4 ICANN is
therefore incorrect in asserting that Mr. Buruchara ultimately endorsed the advice against .AFRICA; he

did not® Nonetheless, the GAC Communiqué of 11 April 2013 purported to offesensus advice

that DCA's application should not proceed (the “GAC Objection Advite”).

22. DCA responded to the GAC Advice on 8 May 2013, indicating that it would be inappropriate
for ICANN to allow the AUC to utilize the GAC to eliminate DCA, the AUC’s only competitor for
AFRICA. DCA submitted a list of nine points for the ICANN Board to consider in evaluating the
GAC Objection Advice, explaining that (i) it was anticompetitive, contravening both the ICANN
Bylaws and the GAC Operating Principles; (ii) the GAC is a policy body and is not empowered to
perform the GNP evaluation, as it purported to do; (iii) ZACR also failed to satisfy the 60% geographic
requirement, and it would be inappropriate to treat the applications differently; (iv) the GAC Objection
Advice was not consensus advice, because Kenya objected to it; and (v) the GAC Objection Advice
was untimely under the AGE.

23.  On 4 June 2013, the NGPC held a meeting to “consider accepting the GAC Advite”

meeting minutes show no evidence that the NGPC considered any of DCA’s nine points before

49 Redacted GAC DesignatedConfidentiallnformation [Ex. C-87]

0 See ICANN’s Response to Claimant’'s Amended Notice, | 38 (“representatives of several other African countries
criticized Mr. Buruchara’s statements and strongly encouraged Mr. Buruchara to change his position stated in these two
emails, which he did.”) [hereinafter, “lICANN Response”].

*1 GAC Communiqué — Beijing, China (11 April 2013), [Ex. C-43] (“The GAC has reached consensus on GAC Objection
Advice according to Module 3.1 part | of the [AGB] on the following applications: 1. The application for .africa
(Application number 1-1165--42560)"). GAC advice may take three forms: (i) consensus advice that a particular
application should not proceed, which creates a “strong presumption for the ICANN Board that the application should not
be approved,” (ii) non-consensus advice that the GAC has concerns about a particular application, about which the Board
“is expected to enter into a dialogue with the GAC to understand the scope of the concerns” and “is also expected to
provide a rationale for its decision,” and (iii) non-consensus advice that an application should not proceed unless
remediated, which raises a strong presumption that a particular application should be disqualified unless the applicant
implements a remediation method set forth in the AGB. AGB, Module 3.1.1.-1ll [Ex. C-11].

%2 See generally GAC Advice Response Form for Applicants (8 May 2013), [Ex. C-41].

%3 Despite ICANN's claims that the NGPC met “multiple times” to discuss the advice on 2€FANN Response at
1 20, the 4 June meeting of the NGPC was the only meeting which took place after DCA had an opportunity to respond to

11



accepting the GAC Advic¥. Both Mike Silber and Chris Disspain, whom DCA hprkviously
complained had conflicts of interest with respectAFRICA, were present and voted to accept the
GAC Objection Advice against DCA>

24. At the time the NGPC accepted the GAC advice on BGplication, ICANN had not yet
finalized CQs from InterConnect for either applica®CA would never receive CQs from
InterConnect because on 7 June 2013, within thegs df the NGPC accepting the GAC Objection
Advice, ICANN staff instructed InterConnect to distinue work on DCA's applicatiotf.

G. DCA'’s Request For Reconsideration By The NGPC

25. DCA filed a Request for Reconsideration (“RFR”pn 19 June 2013, requesting that the
NGPC reconsider its acceptance of the GAC Advipgec8ically, DCA argued that, because the GAC
Advice was structured as an objection, the NGPQilshbave exercised its discretionary power to
consult an independent expert of the kind desightiehear objections under the Dispute Resolution

framework®® The AGB provides this option to the ICANN Boardpreover, DCA argued that a

the Advice.See Minutes of NGPC Meeting (8 May 2013), [Ex. C-8Bidicating that the Board discussed the GAC Advice
on .AFRICA, but also noting that the applicant @sge window closed on 10 May 2013, so the Boarddcoot take any
action with regard to individual applications urgfter the window closed). To the extent thatK@PC did, as ICANN
claims, discuss the advice on DCA'’s application Hiple times,” it did so without investigating amf DCA'’s concerns.
Furthermore, in contrast to the detailed discusstbe NGPC had on other matters at the 4 June mgeétie discussion of
the Advice on DCA is summarized in all of threetseresSee Minutes of NGPC Meeting (4 June 2013), [Ex. R-4]

* See Minutes of NGPC Meeting, p. 2 (4 June 2013), [Ex4]R(“The Committeediscussed acceptinghe GAC
(Governmental Advisory Committee) advice regardapplication number 1-1165-42560 for .AFRICA and laggion
number 1-1936-2101 for .GCC."”) (emphasis added).

%5 see Amended Notice of IRP, at 1 24-25 for detailstba conflicts of interest and the Ombudsman’s itigation,
which found on 12 December 2012 that, utilizingedirdtion of conflicts of interest as relates talges and arbitrators
rather than board members, Mike Silber and Chrssfain were not conflicted with regard to .AFRIG&causehe board
had yet to take any decisions with regard to .AFRICA. Nonetheless, Mr. Silber and Mr. Disspain botldatpd their
conflicts of interest statements on 18 DecembeR220linclude the conflicts that DCA identified. Wwess Statement of
Sophia Bekele at 1 104-124.

*% Email from Cheri Bolen to Mark McFadden (7 Jund2)) [Ex. C-89].See also Chronology, [Ex. C-61]

> ICANN’s Bylaws provide the Reconsideration Requasta mechanism “by which any person or entity rizhe
affected by an action of ICANN may request reviewreconsideration of that action by the Board.” TRIER includes
reconsideration of Board or Staff action, but mostfiled within 15 days of the posting of the migmitof the action on
ICANN'’s website. For RFRs relating to Board actipthe BGC reviews the RFR and provides a recomatang and the
NGPC thereafter determines whether to adopt the BS8@mmendationSee generally Bylaws, Art. IV § 2, [Ex. C-9].

8 DCA Trust Reconsideration Request Form (19 Jui@R®. 4-5, [Ex. C-46].
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56. For these reasons, DCA respectfully requests fleaPtinel declare that—

» The Board violated ICANN’s Articles of IncorporatioBylaws and general principles of
international law by—

= Discriminating against DCA and wrongfully assistitg AUC and ZACR to
obtain rights to the .AFRICA gTLD;

= Failing to apply ICANN’s procedures in a neutratiabjective manner, with
procedural fairness when it accepted the GAC Oilgje@dvice against DCA; and

= Failing to apply its procedures in a neutral angbclive manner, with procedural
fairness when it approved the BGC'’s recommendatairto reconsider the
NGPC'’s acceptance of the GAC Objection Advice agfdDCA;
» As aresult of each of these violations, ICANN raust

= Cease all preparations to delegate the .AFRICA gTd.RACR and rescind its
contract with ZACR;

= Permit DCA’s application to proceed through the a@mder of the new gTLD
application process; and

= Compensate DCA for the costs it has incurred iryapg for .AFRICA, including
the $185,000 DCA paid in order to apply (and wHICANN has retained), as well
as other costs DCA incurred in preparing its ajion;

» DCA is the prevailing party in this IRP and, conseatly, shall be entitled to its costs in
this proceeding; and

 DCA is entitled to such other relief as the Panayfind appropriate under the
circumstances described herein.

Respectfully submitted,

Arif H. Ali
Counsel for Claimant
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