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Attorneys for Defendant
INTERNET CORPORATION FOR
ASSIGNED NAMES AND NUMBERS

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

DOTCONNECTAFRICA TRUST
Plaintiff,
V.

INTERNET CORPORATION FOR
ASSIGNED NAMES AND
NUMBERS,

Defendant.

Case No. CV 16-00862-RGK

Assigned for all purposes to the
Honorable R. Gary Klausner

DEFENDANT ICANN’S
REQUEST FOR JUDICIAL
NOTICE IN SUPPORT OF ITS
MOTION TO DISMISS
COMPLAINT

[Notice of Motion and Motion to
Dismiss Complaint; Memorandum of
Points and Authorities; and
[Proposed] Order Filed Concurrently
Herewith]

Hearing Date: March 28, 2016
Hearing Time: 9:00 a.m.
Hearing Location: Courtroom 850
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PLEASE TAKE NOTICE that, pursuant to Rule 201 of the Federal Rules of
Evidence, Defendant Internet Corporation for Assigned Names and Numbers
(“ICANN”) hereby requests that, in considering its concurrently-filed Motion to
Dismiss Plaintiff’s Complaint pursuant to Federal Rules of Civil Procedure 12(b)(6),
the Court take judicial notice of the following documents:

1. Articles I, IV, V, and XI of ICANN’s Bylaws, as amended effective
April 11, 2013, true and correct copies of which are attached hereto as Exhibit A.

2. Module 6 of the New gTLD Applicant Guidebook, a true and correct
copy of which is attached hereto as Exhibit B.

3. Excerpt of Module 2 of the Guidebook, a true and correct copy of
which is attached hereto as Exhibit C.

4. Excerpt of Module 3 of the Guidebook, a true and correct copy of
which is attached hereto as Exhibit D.

Plaintiff DotConnectAfrica Trust (“DCA”) references Exhibits A-D both
directly and indirectly in its Complaint without raising any question as to their
authenticity. Indeed, Exhibits B-D are portions of the contract that DCA alleges
has been breached. Accordingly, these documents may be properly considered in
connection with ICANN’s Motion to Dismiss Plaintiff’s Complaint.

LEGAL STANDARD

“[A] district court ruling on a motion to dismiss may consider a document the
authenticity of which is not contested, and upon which the plaintiff’s complaint
necessarily relies.” Parrino v. FHP, Inc., 146 F.3d 699, 706 (9th Cir. 1998),
superseded by statute on other grounds; see also Van Buskirk v. CNN, 284 F.3d 977,
980 (9th Cir. 2002) (ruling that under the Ninth Circuit’s “incorporation by
reference” rule, a court may look beyond the pleadings without converting the Rule
12(b)(6) motion into one for summary judgment). This includes documents that
plaintiff relies on in the complaint even if plaintiff does not attach or explicitly
reference the documents in the complaint. Van Buskirk, 284 F.3d at 980; see also
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Neilson v. Union Bank of Cal., N.A., 290 F. Supp. 2d 1101, 1114 (C.D. Cal. 2003)
(taking judicial notice of signed contracts relied upon in the complaint but not
incorporated); In re Northpoint Commc 'ns. Group, Inc., Secs. Litig., 221 F. Supp.
2d 1090, 1095 (N.D. Cal. 2002) (“In ruling on a motion to dismiss, a court may
take judicial notice of a document if it is relied on in the complaint (regardless of
whether it is expressly incorporated therein) and its authenticity is not disputed.”);
In re Silicon Graphics Secs. Litig., 183 F.3d 970, 986 (9th Cir. 1999), superseded
by statute on other grounds (considering SEC filings referenced within a complaint
when ruling on a 12(b)(6) motion to dismiss); Parrino, 146 F.3d at 706 (on motion
to dismiss, court may consider documents not attached to complaint yet crucial to a
claim).

Under Federal Rule of Evidence 201, a fact is judicially noticeable when it is
not subject to reasonable dispute and is capable of accurate and ready determination
by resort to sources whose accuracy cannot reasonably be questioned. Information
obtained from a website where neither party questions the authenticity of the site, or
the document meets the definition of Federal Rule of Evidence 201, is a proper
subject of judicial notice. Pollstar v. Gigmania Ltd., 170 F. Supp. 2d 974, 978 (E.D.
Cal. 2000) (taking judicial notice of website printout referenced in complaint when
ruling on motion to dismiss); O 'Toole v. Northrop Grumman Corp., 499 F.3d 1218,
1224-25 (10th Cir. 2007) (taking judicial notice of website and information
contained therein and collecting cases regarding propriety of same).

ARGUMENT

The allegations in DCA’s Complaint are inextricably intertwined with the
following documents that this Court may judicially notice. Judicial notice of these
documents is necessary to give the Court a more complete understanding of the
allegations upon which DCA’s claims rest and may be dispositive to [CANN’s
Motion to Dismiss.

ICANN’S RIN IN SUPPORT OF

MOTION TO DISMISS COMPLAINT
-1- CV16-00862-RGK




Case 2:16-cv-00862-RGK-JC Document 8-2 Filed 02/16/16 Page 4 of 57 Page ID #:220

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ICANN’s Bylaws (Exhibit A)

DCA’s Complaint repeatedly references ICANN’s promises to abide by its
Bylaws, and its claims are based on allegations that ICANN failed to abide by those
promises. (See, e.g., Compl. 9 16, 18, 24,26, 42, 47.) The Complaint contains
allegations regarding the scope of ICANN’s responsibilities in coordinating the
domain name system and ICANN’s contractual and remedial power over other
entities. (Compl. 9 23-28; 41-44.) As such, DCA’s Complaint necessarily relies
on ICANN’s Bylaws. Because ICANN’s Bylaws are pertinent to DCA’s claims,
not subject to reasonable dispute, and are publicly available on ICANN’s web site
(https://www.icann.org/resources/pages/bylaws-2014-04-04-en), ICANN’s Bylaws
may be considered in the determination of ICANN’s Motion to Dismiss. Parrino,
146 F.3d at 706. Indeed, previous iterations of ICANN’s Bylaws have been
determined to be proper subjects of judicial notice. Verisign, Inc. v. Internet Corp.
for Assigned Names & Nos., No. CV 04-1292 AHM (CTx), 2004 U.S. Dist. LEXIS
17330 (C.D. Cal. Aug. 26, 2004) (taking judicial notice of earlier version of Bylaws
when granting Rule 12(b)(6) motion).

Excerpts from the New gTLD Applicant Guidebook (Exhibits B-D)

The Guidebook is central to DCA’s Complaint and the claims set forth

therein. (See, e.g., Compl. 9 13, 16, 18,42, 47.) Indeed, DCA’s First, Second,

Third, and Fourth Causes of Action, for breach of contract, intentional
misrepresentation, negligent misrepresentation, fraud and conspiracy to commit
fraud, are each based on the terms of the Guidebook and seek to enforce the
Guidebook. (Id. 4 16, 42,47, 54.) For example, DCA alleges that, in
consideration for its application fee, [CANN agreed to review DCA’s application in
accordance with “the rules and procedures set forth in the gTLD Applicant’s
Guidebook,” and that ICANN breached its agreement with DCA by failing to do so.
(Id. q9 16, 24.) As such, the Guidebook is subject to judicial notice although it is
not attached to the Complaint or expressly incorporated therein. Neilson, 290 F.
ICANN’S RIN IN SUPPORT OF
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Supp. 2d at 1114 (taking judicial notice of signed contracts relied upon in the
complaint but not incorporated or attached). The authenticity of the Guidebook,
which is also publicly available on ICANN’s website,
(https://newgtlds.icann.org/en/applicants/agb), is beyond dispute.

Finally, it is in the interests of justice that the Court take judicial notice of
Module 6 of the Guidebook (Exhibit B) in that it contains a complete and full
release of [CANN, which ICANN argues in its Motion to Dismiss bars DCA’s
entire Complaint. As the Parrino court explained, the policy justification for the
rule permitting courts to judicially notice agreements not attached or incorporated
in a complaint is: “[p]Jreventing plaintiffs from surviving a Rule 12(b)(6) motion by
deliberately omitting references to documents upon which their claims are based.”
Parrino, 146 F.3d at 706; see also Cortec Indus., Inc. v. Sum Holding L.P., 949
F.2d 42,47 (2d Cir. 1991) (*. . . we have held that when a plaintiff chooses not to
attach to the complaint or incorporate by reference a prospectus upon which it
solely relies and which is integral to the complaint, the defendant may produce the
prospectus when attacking the complaint for its failure to state a claim, because
plaintiff should not so easily be allowed to escape the consequences of its own
failure.”).

The Guidebook is highly pertinent to DCA’s claims, not subject to
reasonable dispute, and critical to the disposition of ICANN’s Motion to Dismiss.
As such, it may be considered in the determination of ICANN’s Motion to Dismiss.
Parrino, 146 F.3d at 706.

CONCLUSION

For the foregoing reasons, ICANN respectfully requests that the Court take
judicial notice of and consider Exhibits A-D, attached hereto, in its determination of
ICANN’s Motion to Dismiss.

//
//
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FOR ASSIGNED NAMES AND NUMBERS | A
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As amended 11 April 2013
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ARTICLE XVI: FISCAL MATTERS
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LI Policy

- PublicComment  ARTICLE I: MISSION AND CORE VALUES
[l Technical Section 1. MISSION
Functions

The mission of The Internet Corporation for Assigned Names and Numbers
- Contact ("ICANN") is to coordinate, at the overall level, the global Internet's systems of

L) Help

1. Coordinates the allocation and assignment of the three sets of unique
identifiers for the Internet, which are

system.

3. Coordinates policy development reasonably and appropriately related
to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the decisions
and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security,
and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]

6



Case 2:16-cv-00862-RGK-JC Document 8-2 Filed 02/16/16 Page 10 of 57 Page ID #:226

Resources - ICANN

coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels
of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms
to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms
that (i) promote well-informed decisions based on expert advice, and (ii)
ensure that those entities most affected can assist in the policy
development process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet
while, as part of the decision-making process, obtaining informed input
from those entities most affected.

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy
and duly taking into account governments' or public authorities'
recommendations.

These core values are deliberately expressed in very general terms, so that
they may provide useful and relevant guidance in the broadest possible range
of circumstances. Because they are not narrowly prescriptive, the specific
way in which they apply, individually and collectively, to each new situation
will necessarily depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather than
practice, situations will inevitably arise in which perfect fidelity to all eleven
core values simultaneously is not possible. Any ICANN body making a

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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a. provide public notice on the Website explaining what policies
are being considered for adoption and why, at least twenty-one
days (and if practical, earlier) prior to any action by the Board;

b. provide a reasonable opportunity for parties to comment on the
adoption of the proposed policies, to see the comments of
others, and to reply to those comments, prior to any action by the
Board; and

c. in those cases where the policy action affects public policy

initiative or at the Board's request.

2. Where both practically feasible and consistent with the relevant policy
development process, an in-person public forum shall also be held for
discussion of any proposed policies as described in Section 6(1)(b) of
this Article, prior to any final Board action.

3. After taking action on any policy subject to this Section, the Board
shall publish in the meeting minutes the reasons for any action taken,
the vote of each Director voting on the action, and the separate
statement of any Director desiring publication of such a statement.

Section 7. TRANSLATION OF DOCUMENTS

facilitate the translation of final published documents into various appropriate
languages.

ARTICLE IV: ACCOUNTABILITY AND REVIEW
Section 1. PURPOSE

accountable to the community for operating in a manner that is consistent with
these Bylaws, and with due regard for the core values set forth in Article | of
these Bylaws. The provisions of this Article, creating processes for

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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various accountability mechanisms otherwise set forth in these Bylaws,
including the transparency provisions of Article Il and the Board and other
selection mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION

review or reconsideration of that action by the Board.

2. Any person or entity may submit a request for reconsideration or

Request") to the extent that he, she, or it have been adversely
affected by:

a. one or more staff actions or inactions that contradict

have been taken or refused to be taken without
consideration of material information, except where the
party submitting the request could have submitted, but
did not submit, the information for the Board's
consideration at the time of action or refusal to act; or

c. one or more actions or inactions of the ICANN Board that

are taken as a result of the Board's reliance on false or
inaccurate material information.

3. The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The
Board Governance Committee shall have the authority to:

a. evaluate requests for review or reconsideration;
b. summarily dismiss insufficient requests;
c. evaluate requests for urgent consideration;

d. conduct whatever factual investigation is deemed
appropriate;

e. request additional written submissions from the affected

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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party, or from other parties;

f. make a final determination on Reconsideration Requests
regarding staff action or inaction, without reference to the
Board of Directors; and

g. make a recommendation to the Board of Directors on the
merits of the request, as necessary.

4. ICANN shall absorb the normal administrative costs of the
reconsideration process. It reserves the right to recover from a
party requesting review or reconsideration any costs that are
deemed to be extraordinary in nature. When such extraordinary
costs can be foreseen, that fact and the reasons why such costs
are necessary and appropriate to evaluating the
Reconsideration Request shall be communicated to the party
seeking reconsideration, who shall then have the option of

withdrawing the request or agreeing to bear such costs.

5. All Reconsideration Requests must be submitted to an e-mail
address designated by the Board Governance Committee within
fifteen days after:

a. for requests challenging Board actions, the date on which
information about the challenged Board action is first
published in a resolution, unless the posting of the
resolution is not accompanied by a rationale. In that
instance, the request must be submitted within 15 days
from the initial posting of the rationale; or

b. for requests challenging staff actions, the date on which
the party submitting the request became aware of, or
reasonably should have become aware of, the
challenged staff action; or

c. for requests challenging either Board or staff inaction, the
date on which the affected person reasonably concluded,
or reasonably should have concluded, that action would
not be taken in a timely manner.

6. To properly initiate a Reconsideration process, all requestors
must review and follow the Reconsideration Request form
http://www.ioaﬁﬁiarrc;;'/én/groups/board/governance/reconsideration.
Requestors must also acknowledge and agree to the terms and
conditions set forth in the form when filing.

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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7. Requestors shall not provide more than 25 pages (double-
spaced, 12-point font) of argument in support of a
Reconsideration Request. Requestors may submit all
documentary evidence necessary to demonstrate why the action
or inaction should be reconsidered, without limitation.

8. The Board Governance Committee shall have authority to
consider Reconsideration Requests from different parties in the
same proceeding so long as: (i) the requests involve the same
general action or inaction; and (ii) the parties submitting
Reconsideration Requests are similarly affected by such action
or inaction. In addition, consolidated filings may be appropriate if
the alleged causal connection and the resulting harm is the
same for all of the requestors. Every requestor must be able to
demonstrate that it has been materially harmed and adversely
impacted by the action or inaction giving rise to the request.

9. The Board Governance Committee shall review each
Reconsideration Request upon its receipt to determine if it is
sufficiently stated. The Board Governance Committee may
summarily dismiss a Reconsideration Request if: (i) the
requestor fails to meet the requirements for bringing a
Reconsideration Request; (ii) it is frivolous, querulous or
vexatious; or (iii) the requestor had notice and opportunity to, but
did not, participate in the public comment period relating to the
contested action, if applicable. The Board Governance
Committee's summary dismissal of a Reconsideration Request
shall be posted on the Website.

10. For all Reconsideration Requests that are not summarily
dismissed, the Board Governance Committee shall promptly
proceed to review and consideration.

its views on the matter, which comments shall be made publicly
available on the Website.

12. The Board Governance Committee may request additional
information or clarifications from the requestor, and may elect to
conduct a meeting with the requestor by telephone, email or, if
acceptable to the party requesting reconsideration, in person. A
requestor may ask for an opportunity to be heard; the Board
Governance Committee's decision on any such request is final.
To the extent any information gathered in such a meeting is
relevant to any recommendation by the Board Governance

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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Committee, it shall so state in its recommendation.

13. The Board Governance Committee may also request information
relevant to the request from third parties. To the extent any
information gathered is relevant to any recommendation by the
Board Governance Committee, it shall so state in its
recommendation. Any information collected from third parties
shall be provided to the requestor.

14. The Board Governance Committee shall act on a
Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

party.

15. For all Reconsideration Requests brought regarding staff action
or inaction, the Board Governance Committee shall be
delegated the authority by the Board of Directors to make a final
determination and recommendation on the matter. Board
consideration of the recommendation is not required. As the
Board Governance Committee deems necessary, it may make
recommendation to the Board for consideration and action. The
Board Governance Committee's determination on staff action or
inaction shall be posted on the Website. The Board Governance
Committee's determination is final and establishes precedential
value.

16. The Board Governance Committee shall make a final
determination or a recommendation to the Board with respect to
a Reconsideration Request within thirty days following its receipt
of the request, unless impractical, in which case it shall report to
the Board the circumstances that prevented it from making a
final recommendation and its best estimate of the time required
to produce such a final determination or recommendation. The

17. The Board shall not be bound to follow the recommendations of
the Board Governance Committee. The final decision of the
Board shall be made public as part of the preliminary report and
minutes of the Board meeting at which action is taken. The
Board shall issue its decision on the recommendation of the
Board Governance Committee within 60 days of receipt of the
Reconsideration Request or as soon thereafter as feasible. Any
circumstances that delay the Board from acting within this

The Board's decision on the recommendation is final.

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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18. If the requestor believes that the Board action or inaction posed
for Reconsideration is so urgent that the timing requirements of
the Reconsideration process are too long, the requestor may
apply to the Board Governance Committee for urgent
consideration. Any request for urgent consideration must be
headquarters in Los Angeles, California) of the posting of the
resolution at issue. A request for urgent consideration must
include a discussion of why the matter is urgent for
reconsideration and must demonstrate a likelihood of success
with the Reconsideration Request.

19. The Board Governance Committee shall respond to the request
for urgent consideration within two business days after receipt of
such request. If the Board Governance Committee agrees to
consider the matter with urgency, it will cause notice to be
provided to the requestor, who will have two business days after
notification to complete the Reconsideration Request. The
Board Governance Committee shall issue a recommendation on
the urgent Reconsideration Request within seven days of the
completion of the filing of the Request, or as soon thereafter as
feasible. If the Board Governance Committee does not agree to
consider the matter with urgency, the requestor may still file a
Reconsideration Request within the regular time frame set forth
within these Bylaws.

20. The Board Governance Committee shall submit a report to the
Board on an annual basis containing at least the following
information for the preceding calendar year:

a. the number and general nature of Reconsideration
Requests received, including an identification if the
requests were acted upon, summarily dismissed, or
remain pending;

b. for any Reconsideration Requests that remained pending
at the end of the calendar year, the average length of
time for which such Reconsideration Requests have
been pending, and a description of the reasons for any
request pending for more than ninety (90) days;

c. an explanation of any other mechanisms available to

affected by its decisions; and

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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d. whether or not, in the Board Governance Committee's
view, the criteria for which reconsideration may be
requested should be revised, or another process should
be adopted or modified, to ensure that all persons
access to a review process that ensures fairness while
limiting frivolous claims.

Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS

1. In addition to the reconsideration process described in Section 2
independent thlrd-party review of Board actions alleged by an
affected party to be inconsistent with the Articles of
Incorporation or Bylaws.

2. Any person materially affected by a decision or action by the
Board that he or she asserts is inconsistent with the Articles of
Incorporation or Bylaws may submit a request for independent
review of that decision or action. In order to be materially
affected, the person must suffer injury or harm that is directly
and causally connected to the Board's alleged violation of the
Bylaws or the Articles of Incorporation, and not as a result of
third parties acting in line with the Board's action.

3. A request for independent review must be filed within thirty days
of the posting of the minutes of the Board meeting (and the
accompanying Board Briefing Materials, if available) that the
Bylaws or Articles of Incorporation. Consolidated requests may
be appropriate when the causal connection between the
circumstances of the requests and the harm is the same for
each of the requesting parties.

4. Requests for such independent review shall be referred to an
Independent Review Process Panel ("IRP Panel"), which shall
be charged with comparing contested actions of the Board to the
Articles of Incorporation and Bylaws, and with declaring whether
the Board has acted consistently with the provisions of those
Articles of Incorporation and Bylaws. The IRP Panel must apply
a defined standard of review to the IRP request, focusing on:

https://www.icann.org/resources/pages/bylaws-2014-04-04-en[2/16/2016 11:49:45 AM]
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a. did the Board act without conflict of interest in taking its
decision?;

b. did the Board exercise due diligence and care in having a
reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in
taking the decision, believed to be in the best interests of
the company?

5. Requests for independent review shall not exceed 25 pages
shall not exceed that same length. Parties may submit
documentary evidence supporting their positions without
limitation. In the event that parties submit expert evidence, such
evidence must be provided in writing and there will be a right of
reply to the expert evidence.

6. There shall be an omnibus standing panel of between six and
nine members with a variety of expertise, including
jurisprudence, judicial experience, alternative dispute resolution
specific IRP Panel shall be selected. The panelists shall serve
for terms that are staggered to allow for continued review of the
size of the panel and the range of expertise. A Chair of the
standing panel shall be appointed for a term not to exceed three
years. Individuals holding an official position or office within the
In the event that an omnibus standing panel: (i) is not in place
when an IRP Panel must be convened for a given proceeding,
the IRP proceeding will be considered by a one- or three-
member panel comprised in accordance with the rules of the IRP
Provider; or (ii) is in place but does not have the requisite
diversity of skill and experience needed for a particular
proceeding, the IRP Provider shall identify one or more
panelists, as required, from outside the omnibus standing panel
to augment the panel members for that proceeding.

7. All IRP proceedings shall be administered by an international
dispute resolution provider appointed from time to time by

8. Subject to the approval of the Board, the IRP Provider shall
establish operating rules and procedures, which shall implement
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and be consistent with this Section 3.

9. Either party may request that the IRP be considered by a one- or
three-member panel; the Chair of the standing panel shall make
the final determination of the size of each IRP panel, taking into
account the wishes of the parties and the complexity of the
issues presented.

10. The IRP Provider shall determine a procedure for assigning
members from the standing panel to individual IRP panels.

11. The IRP Panel shall have the authority to:

a. summarily dismiss requests brought without standing,
lacking in substance, or that are frivolous or vexatious;

b. request additional written submissions from the party

or from other parties;

c. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws;
and

d. recommend that the Board stay any action or decision, or
that the Board take any interim action, until such time as
the Board reviews and acts upon the opinion of the IRP;

e. consolidate requests for independent review if the facts
and circumstances are sufficiently similar; and

f. determine the timing for each proceeding.

12. In order to keep the costs and burdens of independent review as
low as possible, the IRP Panel should conduct its proceedings
by email and otherwise via the Internet to the maximum extent
feasible. Where necessary, the IRP Panel may hold meetings by
telephone. In the unlikely event that a telephonic or in-person
hearing is convened, the hearing shall be limited to argument
only; all evidence, including witness statements, must be
submitted in writing in advance.

13. All panel members shall adhere to conflicts-of-interest policy
stated in the IRP Provider's operating rules and procedures, as
approved by the Board.

14. Prior to initiating a request for independent review, the
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complainant is urged to enter into a period of cooperative
narrowing the |ssuesthat are contemplated to be brought to the
IRP. The cooperative engagement process is published on

15. Upon the filing of a request for an independent review, the
parties are urged to participate in a conciliation period for the
purpose of narrowing the issues that are stated within the
request for independent review. A conciliator will be appointed
from the members of the omnibus standing panel by the Chair of
that panel. The conciliator shall not be eligible to serve as one of
the panelists presiding over that particular IRP. The Chair of the
standing panel may deem conciliation unnecessary if
cooperative engagement sufficiently narrowed the issues
remaining in the independent review.

16. Cooperative engagement and conciliation are both voluntary.
However, if the party requesting the independent review does
not participate in good faith in the cooperative engagement and
prevailing party in the request for independer;'tﬁrré\rlri'éw, the IRP
Panel must award to ICANN all reasonable fees and costs

17. All matters discussed during the cooperative engagement and
conciliation phases are to remain confidential and not subject to
discovery or as evidence for any purpose within the IRP, and
are without prejudice to either party.

18. The IRP Panel should strive to issue its written declaration no
later than six months after the filing of the request for
independent review. The IRP Panel shall make its declaration
based solely on the documentation, supporting materials, and
arguments submitted by the parties, and in its declaration shall
specifically designate the prevailing party. The party not
prevailing shall ordinarily be responsible for bearing all costs of
the IRP Provider, but in an extraordinary case the IRP Panel
may in its declaration allocate up to half of the costs of the IRP
Provider to the prevailing party based upon the circumstances,
including a consideration of the reasonableness of the parties'
positions and their contribution to the public interest. Each party
to the IRP proceedings shall bear its own expenses.

19. The IRP operating procedures, and all petitions, claims, and
declarations, shall be posted on ICANN's website when they
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become available.

20. The IRP Panel may, in its discretion, grant a party's request to
keep certain information confidential, such as trade secrets.

21. Where feasible, the Board shall consider the IRP Panel
declaration at the Board's next meeting. The declarations of the
IRP Panel, and the Board's subsequent action on those
declarations, are final and have precedential value.

Section 4. PERIODIC REVIEW OF ICANN STRUCTURE AND
OPERATIONS

1. The Board shall cause a periodic review of the performance and

an entity or entities independent of the organization under review. The
goal of the review, to be undertaken pursuant to such criteria and
standards as the Board shall direct, shall be to determine (i) whether
(i) if so, whether any change in structure or operértrir(rarﬁéﬁié desirable to
improve its effectiveness.

These periodic reviews shall be conducted no less frequently than every
five years, based on feasibility as determined by the Board. Each five-
year cycle will be computed from the moment of the reception by the
Board of the final report of the relevant review Working Group.

The results of such reviews shall be posted on the Website for public
review and comment, and shall be considered by the Board no later
than the second scheduled meeting of the Board after such results
have been posted for 30 days. The consideration by the Board includes

mechanisms.
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ARTICLE V: OMBUDSMAN
Section 1. OFFICE OF OMBUDSMAN

1. There shall be an Office of Ombudsman, to be managed by an
Ombudsman and to include such staff support as the Board determines
is appropriate and feasible. The Ombudsman shall be a full-time
position, with salary and benefits appropriate to the function, as
determined by the Board.

2. The Ombudsman shall be appointed by the Board for an initial term of
two years, subject to renewal by the Board.

3. The Ombudsman shall be subject to dismissal by the Board only
upon a three-fourths (3/4) vote of the entire Board.

4. The annual budget for the Office of Ombudsman shall be established
Ombudsman shall submit a propoéé&ﬁﬂ&get to the President, and the
President shall include that budget submission in its entirety and

President from offering separate views on the substance, size, or other
features of the Ombudsman's proposed budget to the Board.

Section 2. CHARTER

The charter of the Ombudsman shall be to act as a neutral dispute resolution
practitioner for those matters for which the provisions of the Reconsideration
Policy set forth in Section 2 of Article IV or the Independent Review Policy set
forth in Section 3 of Article IV have not been invoked. The principal function of
the Ombudsman shall be to provide an independent internal evaluation of

Ombudsman shall serve as an objective advocate for fairness, and shall seek
to evaluate and where possible resolve complaints about unfair or

bodies, clarifying the issues and using conflict resolution tools such as
negotiation, facilitation, and "shuttle diplomacy" to achieve these results.

Section 3. OPERATIONS
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The Office of Ombudsman shall:

1. facilitate the fair, impartial, and timely resolution of problems and

otherwise become the subject of either the Reconsideration or
Independent Review Policies;

2. exercise discretion to accept or decline to act on a complaint or
question, including by the development of procedures to dispose of
complaints that are insufficiently concrete, substantive, or related to
subject matters for the Ombudsman to act on. In addition, and without
limiting the foregoing, the Ombudsman shall have no authority to act in
any way with respect to internal administrative matters, personnel
matters, issues relating to membership on the Board, or issues related
to vendor/supplier relations;

3. have the right to have access to (but not to publish if otherwise

and constituent bodies to enable an informed evaluation of the
complaint and to assist in dispute resolution where feasible (subject
only to such confidentiality obligations as are imposed by the
complainant or any generally applicable confidentiality policies adopted

availability;

5. maintain neutrality and independence, and have no bias or personal
stake in an outcome; and
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who shall advise complainants about the various options available for
review of such problems, concerns, or complaints.

determinations made by the Office of Ombudsman concerning
confidentiality of any complaints received by that Office.

3. Contact with the Ombudsman shall not constitute notice to ICANN of
any particular action or cause of action.

4. The Ombudsman shall be specifically authorized to make such
reports to the Board as he or she deems appropriate with respect to
any particular matter and its resolution or the inability to resolve it.
Absent a determination by the Ombudsman, in his or her sole
discretion, that it would be inappropriate, such reports shall be posted
on the Website.

5. The Ombudsman shall not take any actions not authorized in these
Bylaws, and in particular shall not institute, join, or support in any way

Section 5. ANNUAL REPORT

The Office of Ombudsman shall publish on an annual basis a consolidated
analysis of the year's complaints and resolutions, appropriately dealing with
confidentiality obligations and concerns. Such annual report should include a
description of any trends or common elements of complaints received during
the period in question, as well as recommendations for steps that could be
taken to minimize future complaints. The annual report shall be posted on the
Website.

ARTICLE VI: BOARD OF DIRECTORS
Section 1. COMPOSITION OF THE BOARD

members ("Directors"). In addition, five non-voting liaisons ("Liaisons") shall
be designated for the purposes set forth in Section 9 of this Article. Only
Directors shall be included in determining the existence of quorums, and in
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procedures contained in these Bylaws.

Any petition for the recognition of a new Constituency and the
associated charter shall be posted for public comment.

5. The Board may create new Constituencies as described in Section
5(3) in response to such a petition, or on its own motion, if the Board
event the Board is considering acting on its own motion it shall post a
detailed explanation of why such action is necessary or desirable, set a
reasonable time for public comment, and not make a final decision on
whether to create such new Constituency until after reviewing all
comments received. Whenever the Board posts a petition or
recommendation for a new Constituency for public comment, the Board
affected and shall consider any response to that notification prior to
taking action.

Section 6. POLICY DEVELOPMENT PROCESS

stated in Annex A to these Bylaws. These procedures may be supplemented
or revised in the manner stated in Section 3(4) of this Article.

ARTICLE Xl: ADVISORY COMMITTEES
Section 1. GENERAL

recommendations to the Board.

Section 2. SPECIFIC ADVISORY COMMITTEES
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international agreements or where they may affect public policy
issues.

open to all national governments. Membership shall also be open
to Distinct Economies as recognized in international fora, and
multinational governmental organizations and treaty

charter and internal operating principles or procedures to guide
its operations, to be published on the Website.

appoint one accredited representative to the Committee. The
accredited representative of a member must hold a formal official
position with the member's public administration. The term
"official" includes a holder of an elected governmental office, or a
person who is employed by such government, public authority, or
multinational governmental or treaty organization and whose
primary function with such government, public authority, or
organization is to develop or influence governmental or public
policies.
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organizations or advisory committees seeks public comment, and
shall take duly into account any timely response to that
notification prior to taking action.

Board directly, either by way of comment or prior advice, or by
way of specifically recommending action or new policy
development or revision to existing policies.

Board will then try, in good faith and in a timely and efficient
manner, to find a mutually acceptable solution.

k. If no such solution can be found, the ICANN Board will state in

matters relating to the security and integrity of the Internet's
naming and address allocation systems. It shall have the
following responsibilities:

1. To communicate on security matters with the Internet
technical community and the operators and managers of
critical DNS infrastructure services, to include the root

name server operator community, the top-level domain
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registries and registrars, the operators of the reverse
delegation trees such as in-addr.arpa and ip6.arpa, and
others as events and developments dictate. The
Committee shall gather and articulate requirements to offer
to those engaged in technical revision of the protocols

in operations planning.

2. To engage in ongoing threat assessment and risk
analysis of the Internet naming and address allocation
services to assess where the principal threats to stability
accordingly. The Committee shall recommend any
necessary audit activity to assess the current status of

identified risks and threats.

3. To communicate with those who have direct
responsibility for Internet naming and address allocation
etc.), to ensure that its advice on security risks, issues,
and priorities is properly synchronized with existing
standardization, deployment, operational, and coordination
activities. The Committee shall monitor these activities and

as appropriate.

4. To report periodically to the Board on its activities.

term, commencing on 1 January and ending the second year
thereafter on 31 December. The chair and members may be re-
appointed, and there are no limits to the number of terms the

appointment each year. The Board shall also have to power to
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members to full or partial terms as appropriate to implement the
provisions of this paragraph.)

matters relating to the operation, administration, security, and
integrity of the Internet's Root Server System. It shall have the
following responsibilities:

1. Communicate on matters relating to the operation of the

Committee shall gather and articulate requirements to offer
to those engaged in technical revision of the protocols and

Servers.

2. Communicate on matters relating to the administration of

3. Engage in ongoing threat assessment and risk analysis
of the Root Server System and recommend any necessary
audit activity to assess the current status of root servers
and the root zone.

4. Respond to requests for information or opinions from the
ICANN Board of Directors.
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5. Report periodically to the Board on its activities.

year term, commencing on 1 January and ending the
second year thereafter on 31 December. Members may be
re- appointed, and there are no limits to the number of

shall stagger appointment recommendations so that
approximately one-third (1/3) of the membership of the

paragraph shall commence on 1 July 2013 and end on 31
December 2015, and shall be considered a full term for all
purposes. All other full terms under this paragraph shall
begin on 1 January of the corresponding year. Prior to 1

chairs to the board following a nomination process that it
devises and documents.
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the Regional At-Large Organizations ("RALOs") established
according to paragraph 4(g) of this Section, and (ii) five members
selected by the Nominating Committee. The five members
selected by the Nominating Committee shall include one citizen
of a country within each of the five Geographic Regions
established according to Section 5 of Article VI.

c. Subject to the provisions of the Transition Article of these

follows:

1. The term of one member selected by each RALO shall

even-numbered year.

2. The term of the other member selected by each RALO

in an odd-numbered year.

3. The terms of three of the members selected by the
Nominating Committee shall begin at the conclusion of an
annual meeting in an odd-numbered year and the terms of
the other two members selected by the Nominating
Committee shall begin at the conclusion of an annual
meeting in an even-numbered year.

4. The regular term of each member shall end at the
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appoint five voting delegates (no two of whom shall be citizens of
countries in the same Geographic Region, as defined according
to Section 5 of Article VI) to the Nominating Committee.

f. Subject to the provisions of the Transition Article of these

Council.

g. There shall be one RALO for each Geographic Region
established according to Section 5 of Article VI. Each RALO shall
serve as the main forum and coordination point for public input to

members and requirements of openness, participatory
opportunities, transparency, accountability, and diversity in the
RALQ's structure and procedures, as well as criteria and
standards for the RALO's constituent At-Large Structures.

h. Each RALO shall be comprised of self-supporting At-Large
Structures within its Geographic Region that have been certified
to meet the requirements of the RALO's Memorandum of

are citizens or residents of countries within the RALO's
Geographic Region.

i. Membership in the At-Large Community
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1. The criteria and standards for the certification of At-Large
Structures within each Geographic Region shall be
established by the Board based on recommendations
from the ALAC and shall be stated in the Memorandum of

Geographic Region.

2. The criteria and standards for the certification of At-Large
Structures shall be established in such a way that
participation by individual Internet users who are citizens
or residents of countries within the Geographic Region (as
defined in Section 5 of Article VI) of the RALO will
predominate in the operation of each At-Large Structure
within the RALO, while not necessarily excluding
additional participation, compatible with the interests of
the individual Internet users within the region, by others.

3. Each RALO's Memorandum of Understanding shall also
include provisions designed to allow, to the greatest
extent possible, every individual Internet user who is a
citizen of a country within the RALO's Geographic Region
to participate in at least one of the RALO's At-Large
Structures.

4. To the extent compatible with these objectives, the criteria
and standards should also afford to each RALO the type
of structure that best fits the customs and character of its
Geographic Region.

5. Once the criteria and standards have been established as

participation of the RALO where the applicant is based,
shall be responsible for certifying organizations as
meeting the criteria and standards for At-Large Structure
accreditation.

6. Decisions to certify or decertify an At-Large Structure shall

7. Decisions as to whether to accredit, not to accredit, or
disaccredit an At-Large Structure shall be subject to
review according to procedures established by the Board.
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whether a prospective At-Large Structure meets the
applicable criteria and standards.

RALOs, for coordinating the following activities:

1. Making a selection by the At-Large Community to fill
Seat 15 on the Board. Notification of the At-Large

Sections 8(4) and 12(1).

2. Keeping the community of individual Internet users

4. Promoting outreach activities in the community of

individual Internet users;

5. Developing and maintaining on-going information and

processes and providing input and advice that accurately
reflects the views of individual Internet users;

and its decisions and their (potential) regional impact and
(potential) effect on individuals in the region;

9. Offering Internet-based mechanisms that enable
discussions among members of At-Large structures; and

10. Establishing mechanisms and processes that enable
two-way communication between members of At-Large

so interested individuals can share their views on pending
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ICANN issues.

Section 3. PROCEDURES

quorum requirements.
Section 4. TERM OF OFFICE

The chair and each member of a committee shall serve until his or her
successor is appointed, or until such committee is sooner terminated, or until

he or she is removed, resigns, or otherwise ceases to qualify as a member of
the committee.

Section 5. VACANCIES

Vacancies on any committee shall be filled in the same manner as provided in
the case of original appointments.

Section 6. COMPENSATION

Committee members shall receive no compensation for their services as a
member of a committee. The Board may, however, authorize the
reimbursement of actual and necessary expenses incurred by committee
members, including Directors, performing their duties as committee members.

ARTICLE XI-A: OTHER ADVISORY MECHANISMS
Section 1. EXTERNAL EXPERT ADVICE

1. Purpose. The purpose of seeking external expert advice is to allow

expertise, or where access to private expertise could be helpful, the
Board and constituent bodies should be encouraged to seek advice
from such expert bodies or individuals.
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Top-Level Domain Application -
Terms and Conditions

By submitting this application through ICANN's online
interface for a generic Top Level Domain (gTLD) (this
application), applicant (including all parent companies,
subsidiaries, affiliates, agents, contractors, employees and
any and all others acting on its behalf) agrees to the
following terms and conditions (these terms and
condifions) without modification. Applicant understands
and agrees that these ferms and conditions are binding on
applicant and are a material part of this application.

1. Applicant warrants that the statements and
representations contained in the application
(including any documents submitted and oral
statements made and confirmed in writing in
connection with the application) are tfrue and
accurate and complete in all material respects,
and that ICANN may rely on those statements and
representations fully in evaluating this application.
Applicant acknowledges that any material
misstatement or misrepresentation (or omission of
material information) may cause ICANN and the
evaluators to reject the application without a
refund of any fees paid by Applicant. Applicant
agrees to notify ICANN in writing of any change in
circumstances that would render any information
provided in the application false or misleading.

2. Applicant warrants that it has the requisite

organizational power and authority to make this
application on behalf of applicant, and is able to
make all agreements, representations, waivers, and
understandings stated in these terms and
conditions and to enter into the form of registry
agreement as posted with these terms and
conditions.

3. Applicant acknowledges and agrees that ICANN

has the right fo determine not to proceed with any
and all applications for new gTLDs, and that there is
no assurance that any additional gTLDs will be
created. The decision to review, consider and
approve an application to establish one or more

ICANN 6'2
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gTLDs and to delegate new gTLDs after such
approval is entirely at ICANN's discretion. ICANN
reserves the right to reject any application that
ICANN is prohibited from considering under
applicable law or policy, in which case any fees
submifted in connection with such application will
be returned to the applicant.

Applicant agrees to pay all fees that are
associated with this application. These fees include
the evaluation fee (which is to be paid in
conjunction with the submission of this application),
and any fees associated with the progress of the
application to the extended evaluation stages of
the review and consideration process with respect
to the application, including any and all fees as
may be required in conjunction with the dispute
resolution process as set forth in the application.
Applicant acknowledges that the initial fee due
upon submission of the application is only fo obtain
consideration of an application. ICANN makes no
assurances that an application will be approved or
will result in the delegation of a gTLD proposed in an
application. Applicant acknowledges that if it fails
to pay fees within the designated fime period at
any stage of the application review and
consideration process, applicant will forfeit any fees
paid up to that point and the application will be
cancelled. Except as expressly provided in this
Application Guidebook, ICANN is not obligated to
reimburse an applicant for or to return any fees
paid to ICANN in connection with the application
process.

Applicant shall indemnify, defend, and hold
harmless ICANN (including its affiliates, subsidiaries,
directors, officers, employees, consultants,
evaluators, and agents, collectively the ICANN
Affiliated Parties) from and against any and all third-
party claims, damages, liabilities, costs, and
expenses, including legal fees and expenses, arising
out of orrelating to: (a) ICANN's or an ICANN
Affiliated Party’'s consideration of the application,
and any approval rejection or withdrawal of the
application; and/or (b) ICANN's or an ICANN
Affiliated Party’s reliance on information provided
by applicant in the application.

A"\‘.‘\
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6. Applicant hereby releases ICANN and the ICANN
Affiliated Parties from any and all claims by
applicant that arise out of, are based upon, or are
in any way related fto, any action, or failure to act,
by ICANN or any ICANN Affiliated Party in
connection with ICANN's or an ICANN Affiliated
Party’s review of this application, investigation or
verification, any characterization or description of
applicant or the information in this application, any
withdrawal of this application or the decision by
ICANN to recommend, or not to recommend, the
approval of applicant’s gTLD application.
APPLICANT AGREES NOT TO CHALLENGE, IN COURT
OR IN ANY OTHER JUDICIAL FORA, ANY FINAL
DECISION MADE BY ICANN WITH RESPECT TO THE
APPLICATION, AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY
OTHER JUDICIAL FOR A ON THE BASIS OF ANY OTHER
LEGAL CLAIM AGAINST ICANN AND ICANN
AFFILIATED PARTIES WITH RESPECT TO THE
APPLICATION. APPLICANT ACKNOWLEDGES AND
ACCEPTS THAT APPLICANT'S NONENTITLEMENT TO
PURSUE ANY RIGHTS, REMEDIES, OR LEGAL CLAIMS
AGAINST ICANN OR THE ICANN AFFILIATED PARTIES
IN COURT OR ANY OTHER JUDICIAL FORA WITH
RESPECT TO THE APPLICATION SHALL MEAN THAT
APPLICANT WILL FOREGO ANY RECOVERY OF ANY
APPLICATION FEES, MONIES INVESTED IN BUSINESS
INFRASTRUCTURE OR OTHER STARTUP COSTS AND
ANY AND ALL PROFITS THAT APPLICANT MAY EXPECT
TO REALIZE FROM THE OPERATION OF A REGISTRY
FOR THE TLD; PROVIDED, THAT APPLICANT MAY
UTILIZE ANY ACCOUNTABILITY MECHANISM SET
FORTH IN ICANN'S BYLAWS FOR PURPOSES OF
CHALLENGING ANY FINAL DECISION MADE BY
ICANN WITH RESPECT TO THE APPLICATION.
APPLICANT ACKNOWLEDGES THAT ANY ICANN
AFFILIATED PARTY IS AN EXPRESS THIRD PARTY
BENEFICIARY OF THIS SECTION 6 AND MAY ENFORCE
EACH PROVISION OF THIS SECTION 6 AGAINST
APPLICANT.

7. Applicant hereby authorizes ICANN to publish on
ICANN's website, and to disclose or publicize in any
other manner, any materials submitted to, or
obtained or generated by, ICANN and the ICANN
Affiliated Parties in connection with the application,
including evaluations, analyses and any other
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materials prepared in connection with the
evaluation of the application; provided, however,
that information will not be disclosed or published
to the extent that this Applicant Guidebook
expressly states that such information will be kept
confidential, except as required by law or judicial
process. Except for information afforded
confidential freatment, applicant understands and
acknowledges that ICANN does not and will not
keep the remaining portion of the application or
materials submitted with the application
confidential.

8. Applicant certifies that it has obtained permission
for the posting of any personally identifying
information included in this application or materials
submitted with this application. Applicant
acknowledges that the information that ICANN
posts may remain in the public domain in
perpetuity, at ICANN’s discretion. Applicant
acknowledges that ICANN will handle personal
information collected in accordance with its gTLD
Program privacy statement
http://newgtlds.icann.org/en/applicants/agb/prog
ram-privacy, which is incorporated herein by this
reference. If requested by ICANN, Applicant will be
required to obtain and deliver to ICANN and
ICANN's background screening vendor any
consents or agreements of the entities and/or
individuals named in questions 1-11 of the
application form necessary to conduct these
background screening activities. In addition,
Applicant acknowledges that to allow ICANN fo
conduct thorough background screening
investigations:

a. Applicant may be required to provide
documented consent for release of records
tfo ICANN by organizations or government
agencies;

b. Applicant may be required to obtain
specific government records directly and
supply those records to ICANN for review;

c. Additional identifying information may be
required to resolve questions of identity of
individuals within the applicant organization;
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d. Applicant may be requested to supply
certain information in the original language
as well as in English.

9. Applicant gives ICANN permission to use
applicant’s name in ICANN's public
announcements (including informational web
pages) relating to Applicant's application and any
action taken by ICANN related thereto.

10. Applicant understands and agrees that it will
acquire rights in connection with a gTLD only in the
event that it enters into a registry agreement with
ICANN, and that applicant’s rights in connection
with such gTLD will be limited to those expressly
stated in the registry agreement. In the event
ICANN agrees to recommend the approval of the
application for applicant’s proposed gTLD,
applicant agrees to enter into the registry
agreement with ICANN in the form published in
connection with the application materials. (Note:
ICANN reserves the right to make reasonable
updates and changes fo this proposed draft
agreement during the course of the application
process, including as the possible result of new
policies that might be adopted during the course of
the application process). Applicant may not resell,
assign, or transfer any of applicant’s rights or
obligations in connection with the application.

11. Applicant authorizes ICANN to:

a. Contact any person, group, or entity to
request, obtain, and discuss any
documentation or other information that,
in ICANN's sole judgment, may be
pertinent to the application;

b. Consult with persons of ICANN’s choosing
regarding the information in the
application or otherwise coming into
ICANN's possession, provided, however,
that ICANN will use reasonable efforts to
ensure that such persons maintain the
confidentiality of information in the
application that this Applicant
Guidebook expressly states will be kept
confidential.
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12. For the convenience of applicants around the
world, the application materials published by
ICANN in the English language have been
translated intfo certain other languages frequently
used around the world. Applicant recognizes that
the English language version of the application
materials (of which these terms and conditions is a
part) is the version that binds the parties, that such
translations are non-official interpretations and may
not be relied upon as accurate in all respects, and
that in the event of any conflict between the
translated versions of the application materials and
the English language version, the English language
version conftrols.

13. Applicant understands that ICANN has a long-
standing relationship with Jones Day, an
international law firm, and that ICANN intends to
continue to be represented by Jones Day
throughout the application process and the
resulting delegation of TLDs. ICANN does not know
whether any partficular applicant is or is not a client
of Jones Day. To the extent that Applicant is a
Jones Day client, by submitting this application,
Applicant agrees to execute a waiver permitting
Jones Day to represent ICANN adverse to Applicant
in the matter. Applicant further agrees that by
submitting its Application, Applicant is agreeing to
execute waivers or take similar reasonable actions
to permit other law and consulfing firms retained by
ICANN in connection with the review and
evaluation of its application to represent ICANN
adverse to Applicant in the matter.

14. ICANN reserves the right fo make reasonable
updates and changes to this applicant guidebook
and to the application process, including the
process for withdrawal of applications, at any time
by posting notice of such updates and changes to
the ICANN website, including as the possible result
of new policies that might be adopted or advice to
ICANN from ICANN advisory committees during the
course of the application process. Applicant
acknowledges that ICANN may make such
updates and changes and agrees that its
application will be subject to any such updates and
changes. In the event that Applicant has
completed and submitted its application prior to
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such updates or changes and Applicant can
demonstrate to ICANN that compliance with such
updates or changes would present a material
hardship to Applicant, then ICANN will work with
Applicant in good faith to attempt to make
reasonable accommodations in order to mitigate
any negative consequences for Applicant to the
extent possible consistent with ICANN's mission to
ensure the stable and secure operation of the
Internet's unique identifier systems.

@
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removal of grammatical articles like “the.” A
tfransposition is considered a change in the
sequence of the long or short—-form name,
for example, “RepublicCzech” or
“IslandsCayman.”

it is a name by which a country is commonly
known, as demonstrated by evidence that
the country is recognized by that name by
an intergovernmental or treaty organization.

2.2.1.4.2 Geographic Names Requiring Government

Support

The following types of applied-for strings are considered
geographic names and must be accompanied by
documentation of support or non-objection from the
relevant governments or public authorities:

1.

An application for any string that is a
representation, in any language, of the capital city
name of any country or territory listed in the ISO
3166-1 standard.

An application for a city name, where the
applicant declares that it intends to use the gTLD
for purposes associated with the city name.

City names present challenges because city names
may also be generic terms or brand names, and in
many cases city names are not unique. Unlike other
types of geographic names, there are no
established lists that can be used as objective
references in the evaluation process. Thus, city
names are not universally protected. However, the
process does provide a means for cities and
applicants to work together where desired.

An application for a city name will be subject to the
geographic names requirements (i.e., will require
documentation of support or non-objection from
the relevant governments or public authorities) if:

(a) Itis clear from applicant statements within the
application that the applicant will use the TLD
primarily for purposes associated with the city
name; and

@
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(b) The applied-for string is a city name as listed on
official city documents.”

3. An application for any string that is an exact match
of a sub-national place name, such as a county,
province, or state, listed in the ISO 3166-2 standard.

4, An application for a string listed as a UNESCO
region® or appearing on the “Composition of
macro geographical (confinental) regions,
geographical sub-regions, and selected economic
and other groupings” list.®

In the case of an application for a string appearing
on either of the lists above, documentation of
support will be required from at least 60% of the
respective national governments in the region, and
there may be no more than one written statement
of objection to the application from relevant
governments in the region and/or public authorities
associated with the continent or the region.

Where the 60% rule is applied, and there are
common regions on both lists, the regional
composition contained in the "Composition of
macro geographical (confinental) regions,
geographical sub-regions, and selected economic
and other groupings” takes precedence.

An applied-for gTLD string that falls into any of 1 through 4
listed above is considered to represent a geographic
name. In the event of any doubt, it is in the applicant’s
interest to consult with relevant governments and public
authorities and enlist their support or non-objection prior to
submission of the application, in order to preclude possible
objections and pre-address any ambiguities concerning
the string and applicable requirements.

Strings that include but do not match a geographic name
(as defined in this section) will not be considered
geographic names as defined by section 2.2.1.4.2, and
therefore will not require documentation of government
support in the evaluation process.

7 City governments with concerns about strings that are duplicates, nicknames or close renderings of a city name should not rely
on the evaluation process as the primary means of protecting their interests in a string. Rather, a government may elect to file a
formal objection to an application that is opposed by the relevant community, or may submit its own application for the string.

8 See http://www.unesco.org/new/en/unesco/worldwide/.

® See http://unstats.un.org/unsd/methods/m49/m49regin.htm.
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For each application, the Geographic Names Panel will
determine which governments are relevant based on the
inputs of the applicant, governments, and its own research
and analysis. In the event that there is more than one
relevant government or public authority for the applied-for
gTLD string, the applicant must provide documentation of
support or non-objection from all the relevant governments
or public authorities. It is anticipated that this may apply to
the case of a sub-national place name.

It is the applicant’s responsibility to:

e identify whether its applied-for gTLD string falls into
any of the above categories; and

e identify and consult with the relevant governments
or public authorities; and

e identify which level of government support is
required.

Note: the level of government and which administrative
agency is responsible for the filing of letters of support or
non-objection is a matter for each national administration
to determine. Applicants should consult within the relevant
jurisdiction to determine the appropriate level of support.

The requirement to include documentation of support for
certain applications does not preclude or exempt
applications from being the subject of objections on
community grounds (refer to subsection 3.1.1 of Module 3),
under which applications may be rejected based on
objections showing substantial opposition from the
targeted community.

2.2.1.4.3 Documentation Requirements

The documentation of support or non-objection should
include a signed letter from the relevant government or
public authority. Understanding that this will differ across
the respective jurisdictions, the letter could be signed by
the minister with the portfolio responsible for domain name
administration, ICT, foreign affairs, or the Office of the Prime
Minister or President of the relevant jurisdiction; or a senior
representative of the agency or department responsible
for domain name administration, ICT, foreign affairs, or the
Office of the Prime Minister. To assist the applicant in
determining who the relevant government or public
authority may be for a potential geographic name, the
applicant may wish to consult with the relevant

g
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Governmental Advisory Committee (GAC)
representative.’

The letter must clearly express the government’s or public
authority’s support for or non-objection to the applicant’s
application and demonstrate the government’s or public
authority’s understanding of the string being requested
and its infended use.

The letter should also demonstrate the government's or
public authority’s understanding that the string is being
sought through the gTLD application process and that the
applicant is willing fo accept the conditions under which
the string will be available, i.e., entry into a registry
agreement with ICANN requiring compliance with
consensus policies and payment of fees. (See Module 5 for
a discussion of the obligations of a gTLD registry operator.)

A sample letter of support is available as an attachment to
this module.

Applicants and governments may conduct discussions
concerning government support for an application at any
fime. Applicants are encouraged to begin such discussions
at the earliest possible stage, and enable governments to
follow the processes that may be necessary to consider,
approve, and generate a letter of support or non-
objection.

It is important to note that a government or public authority
is under no obligation to provide documentation of support
or non-objection in response to a request by an applicant.

It is also possible that a government may withdraw its
support for an application at a later time, including after
the new gTLD has been delegated, if the registry operator
has deviated from the conditions of original support or non-
objection. Applicants should be aware that ICANN has
committed to governments that, in the event of a dispute
between a government (or public authority) and a registry
operator that submitted documentation of support from
that government or public authority, ICANN will comply
with a legally binding order from a court in the jurisdiction
of the government or public authority that has given
support to an application.

2.2.1.44 Review Procedure for Geographic Names

A Geographic Names Panel (GNP) will determine whether
each applied-for gTLD string represents a geographic

10 See https://gacweb.icann.org/display/gacweb/GAC+Members

-
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name, and verify the relevance and authenticity of the
supporting documentation where necessary.

The GNP will review all applications received, not only
those where the applicant has noted its applied-for gTLD
string as a geographic name. For any application where
the GNP determines that the applied-for gTLD string is a
country or territory name (as defined in this module), the
application will not pass the Geographic Names review
and will be denied. No additional reviews will be available.

For any application where the GNP determines that the
applied-for gTLD string is not a geographic name requiring
government support (as described in this module), the
application will pass the Geographic Names review with no
additional steps required.

For any application where the GNP determines that the
applied-for gTLD string is a geographic name requiring
government support, the GNP will confirm that the
applicant has provided the required documentation from
the relevant governments or public authorities, and that
the communication from the government or public
authority is legitimate and contains the required content.
ICANN may confirm the authenticity of the communication
by consulting with the relevant diplomatic authorities or
members of ICANN's Governmental Advisory Committee
for the government or public authority concerned on the
competent authority and appropriate point of contact
within their administration for communications.

The GNP may communicate with the signing entity of the
letter to confirm their intent and their understanding of the
terms on which the support for an application is given.

In cases where an applicant has not provided the required
documentation, the applicant will be contacted and
noftified of the requirement, and given a limited fime frame
to provide the documentation. If the applicant is able to
provide the documentation before the close of the Initial
Evaluation period, and the documentation is found to
meet the requirements, the applicant will pass the
Geographic Names review. If not, the applicant will have
additional time to obtain the required documentation;
however, if the applicant has not produced the required
documentation by the required date (at least 90 calendar
days from the date of notice), the application will be
considered incomplete and will be ineligible for further
review. The applicant may reapply in subsequent
application rounds, if desired, subject to the fees and
requirements of the specific application rounds.
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If there is more than one application for a string
representing a certain geographic name as described in
this section, and the applications have requisite
government approvals, the applications will be suspended
pending resolution by the applicants. If the applicants
have not reached a resolution by either the date of the
end of the application round (as announced by ICANN), or
the date on which ICANN opens a subsequent application
round, whichever comes first, the applications will be
rejected and applicable refunds will be available to
applicants according to the conditions described in
section 1.5.

However, in the event that a contention set is composed of
multiple applications with documentation of support from
the same government or public authority, the applications
will proceed through the contention resolution procedures
described in Module 4 when requested by the government
or public authority providing the documentation.

If an application for a string representing a geographic
name is in a contention set with applications for similar
strings that have not been identified as geographical
names, the string contention will be resolved using the
string contention procedures described in Module 4.

2.2.2 Applicant Reviews

Concurrent with the applied-for gTLD string reviews
described in subsection 2.2.1, ICANN will review the
applicant’s technical and operational capability, its
financial capability, and its proposed registry services.
Those reviews are described in greater detail in the
following subsections.

2.2.2.1 Technical/Operational Review

In its application, the applicant will respond to a set of
questions (see questions 24 — 44 in the Application Form)
intended to gather information about the applicant’s
technical capabilities and its plans for operation of the
proposed gTLD.

Applicants are not required to have deployed an actual
gTLD registry to pass the Technical/Operational review. It
will be necessary, however, for an applicant to
demonstrate a clear understanding and accomplisnment
of some groundwork toward the key technical and
operational aspects of a gTLD registry operation.
Subsequently, each applicant that passes the technical
evaluation and all other steps will be required to complete
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This module describes two types of mechanisms that may
affect an application:

l. The procedure by which ICANN's Governmental
Advisory Committee may provide GAC Advice on
New gTLDs to the ICANN Board of Directors
concerning a specific application. This module
describes the purpose of this procedure, and how
GAC Advice on New gTLDs is considered by the
ICANN Board once received.

Il. The dispute resolution procedure triggered by a
formal objection to an application by a third party.
This module describes the purpose of the objection
and dispute resolution mechanisms, the grounds for
lodging a formal objection to a gTLD application,
the general procedures for filing or responding to
an objection, and the manner in which dispute
resolution proceedings are conducted.

This module also discusses the guiding principles, or
standards, that each dispute resolution panel will
apply in reaching its expert determination.

All applicants should be aware of the possibility that
a formal objection may be filed against any
application, and of the procedures and options
available in the event of such an objection.

3.1 GAC Advice on New gTLDs

ICANN’s Governmental Advisory Committee was formed to
consider and provide advice on the activities of ICANN as
they relate to concerns of governments, particularly
matters where there may be an interaction between
ICANN's policies and various laws and international
agreements or where they may affect public policy issues.

The process for GAC Advice on New gTLDs is infended to
address applications that are identified by governments to
be problematic, e.g., that potentially violate national law
or raise sensitivities.

GAC members can raise concerns about any application
to the GAC. The GAC as a whole will consider concerns
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raised by GAC members, and agree on GAC advice to
forward to the ICANN Board of Directors.

The GAC can provide advice on any application. For the
Board to be able to consider the GAC advice during the
evaluation process, the GAC advice would have to be
submitted by the close of the Objection Filing Period (see
Module 1).

GAC Advice may take one of the following forms:

[. The GAC adyvises ICANN that it is the consensus of the
GAC that a particular application should not proceed.
This will create a strong presumption for the ICANN
Board that the application should not be approved.
The ICANN Board is also expected to provide a
rationale for its decision if it does not follow the GAC
Advice.

ll. The GAC advises ICANN that there are concerns about
a particular application “dot-example.” The ICANN
Board is expected to enter into dialogue with the GAC
to understand the scope of concerns. The ICANN Board
is also expected to provide a rationale for its decision.

lll. The GAC advises ICANN that an application should not
proceed unless remediated. This will raise a strong
presumption for the Board that the application should
not proceed unless there is a remediation method
available in the Guidebook (such as securing the
approval of one or more governments), that is
implemented by the applicant. If the issue identified by
the GAC is not remediated, the ICANN Board is also
expected to provide a rationale for its decision if the
Board does not follow GAC advice.

Where GAC Advice on New gTLDs is received by the Board
concerning an application, ICANN will publish the Advice
and endeavor to notify the relevant applicant(s) prompftly.
The applicant will have a period of 21 calendar days from
the publication date in which to submit a response to the
ICANN Board.

ICANN will consider the GAC Advice on New gTLDs as soon
as practicable. The Board may consult with independent
experts, such as those designated to hear objections in the
New gTLD Dispute Resolution Procedure, in cases where
the issues raised in the GAC advice are pertinent to one of
the subject matter areas of the objection procedures. The
receipt of GAC advice will not toll the processing of any
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application (i.e., an application will not be suspended but
will continue through the stages of the application
process).

3.2 Public Objection and Dispute
Resolution Process

The independent dispute resolution process is designed to
protect certain interests and rights. The process provides a
path for formal objections during evaluation of the
applications. It allows a party with standing fo have its
objection considered before a panel of qualified experts.

A formal objection can be filed only on four enumerated
grounds, as described in this module. A formal objection
initiates a dispute resolution proceeding. In filing an
application for a gTLD, the applicant agrees to accept the
applicability of this gTLD dispute resolution process.
Similarly, an objector accepts the applicability of this gTLD
dispute resolution process by filing its objection.

As described in section 3.1 above, ICANN's Governmental
Advisory Committee has a designated process for
providing advice to the ICANN Board of Directors on
matters affecting public policy issues, and these objection
procedures would not be applicable in such a case. The
GAC may provide advice on any topic and is not limited to
the grounds for objection enumerated in the public
objection and dispute resolution process.

3.2.1 Grounds for Objection

A formal objection may be filed on any one of the
following four grounds:

String Confusion Objection — The applied-for gTLD string is
confusingly similar to an existing TLD or to another applied-
for gTLD string in the same round of applications.

Legal Rights Objection — The applied-for gTLD string
infringes the existing legal rights of the objector.

Limited Public Interest Objection — The applied-for gTLD
string is confrary to generally accepted legal norms of
morality and public order that are recognized under
principles of international law.

Community Objection — There is substantial opposition to
the gTLD application from a significant portion of the
community to which the gTLD string may be explicitly or
implicitly targeted.

-
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